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COMMENTS
Grievance Arbitration Awards in the Public
Sector: How Final in Florida?
JEAN REED*
The concept of finality in grievance arbitration in the pri-
vate sector is well established. The author focuses first on the
Supreme Court decisions in the Steelworkers Trilogy, which
provide the rationale for final and binding arbitration. After
considering the relevance of this rationale, the author then
analyzes two recent Florida district court decisions on the
finality of grievance procedures in the public sector. Finally,
the author considers the appropriate framework for applying
the theories underlying the Steelworkers decisions to the public
sector in Florida.
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The arbiter was chosen to be the Judge. That Judge has
spoken. There it ends.'
• Former Member, University of Miami Law Review; law clerk to Hon. William M.
Hoeveler, U.S. District Judge, Southern District of Florida.
1. Safeway Stores v. American Bakery Workers Local 111, 390 F.2d 79, 84 (5th Cir.
1968) (Brown, C.J.).
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I. INTRODUCTION
The brusque admonition of former Chief Judge John R.
Brown of the Fifth Circuit to parties seeking court review of a la-
bor arbitration award in the private sector reflected prevailing ju-
dicial opinion when it appeared over a decade ago. Although this
summary observation may have been blunt, it remains indicative
of the mantle of deference courts generally assume when they con-
sider the results reached in binding arbitration of labor disputes in
the private sector.2
Judicial acceptance of binding arbitration in the public sector,
however, is considerably less pervasive. If one assumes that defer-
ence by the courts has enhanced the viability of binding arbitra-
tion as a mechanism for dispute resolution in the private sector,
then it follows that judicial recognition of the finality of public sec-
tor arbitration may foster its use in the public sphere. More partic-
ularly, in jurisdictions such as Florida where statutes require final
and binding grievance arbitration in every collective bargaining
agreement involving state or local government employees, judicial
acceptance of the finality concept is arguably crucial to efficient
and orderly resolution of labor conflicts in the public sector.
In the years since the Steelworkers Trilogy,8 a name given
three Supreme Court decisions rendered together in 1960, the def-
2. The Eighth Circuit recently observed without elaboration that "judicial review of
labor arbitration is limited." Chauffeurs Local 878 v. Coca-Cola Bottling Co., 613 F.2d 716,
716 (8th Cir. 1980). Similarly, the First Circuit defined the judicial standard to be applied in
examining private sector labor arbitration awards as the "rule of non-reviewability." Bet-
tencourt v. Boston Edison Co., 560 F.2d 1045, 1049 (1st Cir. 1977). The Fifth Circuit further
emphasized the minor role courts are to play after labor arbitration, and remanded a case in
1976 for a finding of whether judicial challenge to an arbitration award was justified. Inter-
national Ass'n of Machinists Dist. 776 v. Texas Steel Co., 538 F.2d 1116 (5th Cir. 1976)
(district court could award attorney's fees to the party who prevailed before the arbitrator if
the other party's refusal to abide by the arbitration award was unjustified). The Fifth Cir-
cuit stated it would not "countenance frivolous and wasteful judicial challenges to conscien-
tious and fair arbitration decisions." Id. at 1122. That court has also sanctioned the exercise
of broad remedial powers by an arbitrator. E.g., United Steelworkers v. United States Gyp-
sum Co., 492 F.2d 713 (5th Cir.), cert. denied, 419 U.S. 998 (1974).
3. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960); United
Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574 (1960); United Steelworkers v. Amer-
ican Mfg. Co., 363 U.S. 564 (1960). Justice Douglas wrote the principal opinion for the ma-
jority in each of the three decisions. Justices Brennan and Harlan joined with Douglas in
each decision but appended remarks appearing in American Mfg. that were applicable to
both American Mfg. and Warrior. 363 U.S. at 569. Justice Frankfurter joined Justices Bren-
nan and Harlan in their observations but did not join the Douglas opinions, merely concur-
ring in the result of each case. Justice Whittaker dissented in both Warrior and Enterprise
but concurred in the result in American Mfg. Justice Black did not participate in consider-
ing or deciding any of the cases.
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erence the courts have afforded to arbitration awards in the private
sector has increased. The Trilogy exalted arbitration as a crucial
segment of the system of industrial self-government created by col-
lective bargaining agreements.' Commentators and lower courts
alike have construed the Trilogy decisions as manifesting a strong
federal policy favoring arbitration as a means of resolving contro-
versies arising from the interpretation or application of contracts
negotiated by representatives of labor and management. In addi-
tion, as such observers as Judge Brown have commented, a corol-
lary to this federal labor policy requires that the courts restrict
their role in evaluating arbitral determinations. The resulting pro-
position-that arbitration is not only the preferred, but also the
final method for resolution of contractual disputes occurring in the
workplace-is clearly a valid construction of the Trilogy decisions.
Justice Douglas's majority opinions in the Trilogy contain such a
formulation, although it was not necessary to the Supreme Court's
disposition of the specific issues that the cases presented.' Despite
some variation at the appellate level,6 the federal district courts
4. Discussion of the self-governing qualities of collective bargaining agreements ap-
peared prior to the Steelworkers decisions. E.g., Cox, Reflections Upon Labor Arbitration,
72 HARv. L. Rzv. 1482, 1492 (1959) (collective bargaining agreement essentially an instru-
ment of government, not merely an instrument of exchange); Shulman, Reason, Contract,
and Law in Labor Relations, 68 HA~v. L. Rav. 999, 1024 (1955) (arbitration an integral part
of industrial self-government). Justice Douglas's Trilogy opinions drew directly upon the
views of Cox and Shulman, e.g., 363 U.S. at 578-80. In Warrior, for example, Douglas de-
clared that a "collective bargaining agreement is an effort to erect a system of industrial
self-government." Id. at 580. The Fourth Circuit had previously adopted the position em-
braced by Justice Douglas when it stated:
The purpose of the written trade agreement is, not primarily to reduce to writ-
ing settlements of past differences, but to provide a statement of principles and
rules for the orderly government of the employer-employee relationship in the
future. The trade agreement thus becomes, as it were, the industrial constitution
of the enterprise, setting forth the broad general principles upon which the rela-
tionship of employer and employee is to be conducted.
NLRB v. Highland Park Mfg. Co., 110 F.2d 632, 638 (4th Cir. 1940).
5. For early commentary on the extent to which the Trilogy court went beyond decid-
ing the cases before it, see P. HAYs, LABOR ARBITRATION: A DISSENTING ViEw 7 (1966) (re-
marks by Supreme Court on nature of arbitration incidental to holding that agreements to
arbitrate and arbitration awards are fully enforceable in federal courts); Kagel, Recent Su-
preme Court Decisions and the Arbitration Process, in PROCEEDINGS OP THE 14TH ANNUAL
MEETING, NATIONAL ACADEMY Or ARBITRATORS, ARBITRATION AND PUBLIC POLICY 1 (S. Pollard
ed. 1961) (Supreme Court went "beyond the necessities of the case"). But see Christensen,
The Disguised Review of the Merits of Arbitration Awards, in PROCEEDINGS OF THE 25TH
ANNUAL MEETING, NATIONAL ACADEMY OF ARBITRATORS, LABOR ARBITRATION AT THE QUAR-
TER-CENTURY MARK 99, 113 (B. Dennis & G. Somers eds. 1972) (Douglas's rhetoric extrava-
gant but based on well-established premise).
6. A case provoking severe criticism for its lack of adherence to the Trilogy is Tor-
rington Co. v. Metal Products Workers Local 1645, 362 F.2d 677 (2d Cir. 1966). E.g., Chris-
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rapidly adhered to the principles set forth in the Trilogy,' and over
the years have continued to do so.
Federal substantive law regulating labor agreements enforcea-
ble under section 301 of the Labor Management Relations Act
(LMRA)s accommodates the Trilogy's precepts, which therefore
control labor arbitration litigation brought under this statute. Al-
though potential suits under section 301 can arise from a collective
bargaining agreement in any enterprise in which a labor dispute
affects the flow of commerce, 9 certain categories of employers, in-
cluding state and local governments, are exempt from federal regu-
lation.10 Collective agreements entered into by such segments of
management are therefore excluded from the purview of section
301. As a result, the Steelworkers Trilogy is not a commanding
legal authority in the realm of state and local government employ-
ment relations. Nonetheless, the Trilogy opinions have had notice-
able impact on the public sector, because state courts dealing with
tensen, Labor Arbitration and Judicial Oversight, 19 STAN. L. REV. 671, 690-93 (1967);
Dunau, Three Problems in Labor Arbitration, 55 VA. L. REv. 427, 454-60 (1969); Feller, A
General Theory of the Collective Bargaining Agreement, 61 CALIF. L. REV. 663, 802 n.538
(1973).
7. The Trilogy cases apparently presented no problem of clarity. E.g., Radio Corp. of
America v. Association of Professional Eng'r Personnel, 291 F.2d 105, 109 (3d Cir. 1961)
(Supreme Court position in American Mfg. "clear"); International Tel. & Tel. Corp. v. Local
400, Int'l Union of Electrical Workers, 286 F.2d 329, 330 (3d Cir. 1960) (judicial function
regarding arbitration "abundantly clear"); United Saw Workers v. H.K. Porter Co., 190 F.
Supp. 407, 411 (E.D. Pa. 1960) (mandate of Trilogy "clear"); Textile Workers v. Cone Mills
Corp., 188 F. Supp. 728, 736 (M.D.N.C. 1960) (Trilogy holdings "clear").
8. 29 U.S.C. § 185 (1976). The Labor Management Relations (Taft-Hartley) Act, ch.
120, 61 Stat. 136 (1947) (current version at 29 U.S.C. §§ 141-197 (1976)), amended the origi-
nal National Labor Relations (Wagner) Act, ch. 372, 49 Stat. 449 (1935) (current version at
29 U.S.C. §§ 151-168 (1976)), in numerous ways. One of the most significant additions was §
301 (29 U.S.C. § 185 (1976)), which authorized suits in federal courts to enforce collective
agreements.
9. By its own terms, § 301 applies to all contracts "between an employer and a labor
organization representing employees in an industry affecting commerce." 29 U.S.C. § 185
(1976). The phrase "industry affecting commerce" is statutorily defined as "any industry or
activity in commerce or in which a labor dispute would burden or obstruct commerce or
tend to burden or obstruct commerce or the free flow of commerce." Id. § 142(1).
10. Id. § 152(2). This provision also exempts the United States government. The focus
of this comment, however, will be upon state and local government employment relations
only. Federal employees are governed by Exec. Order No. 11,491, 3 C.F.R. 861 (1966-1970
Compilation), amended by Exec. Order No. 11,616, 3 C.F.R. 605 (1971-1975 Compilation);
Exec. Order No. 11,636, 3 C.F.R. 634 (1971-1975 Compilation); Exec. Order No. 11,838, 3
C.F.R. 957 (1971-1975 Compilation); Exec. Order No. 11,901, 41 Fed. Reg. 4807 (1976). For
discussions of the review of arbitration awards in the federal sector, see Kagel, Grievance
Arbitration in the Federal Service: How Final and Binding?, 51 ORE. L. REv. 134 (1971);
Comment, Arbitration Awards in Federal Sector Public Employment: The Compelling
Need Standard of Appellate Review, 1977 B.Y.U. L. Rev. 429.
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the resolution of labor disputes in that arena have frequently
adopted the concepts mandated by the Trilogy cases."
Although the significance of distinctions between private and
public sector collective bargaining has provoked lively debate,12
there has been scant discussion of the differing constraints sur-
rounding arbitration in the two settings. The question of whether
full, or even partial, adoption of the Trilogy is warranted in the
public sphere remains unanswered. Beginning with a brief review
of the nature of final and binding labor arbitration and its position
within the framework of public and private labor relations, this ar-
ticle will then focus upon two Florida decisions and analyze the
desirability and appropriateness of the Trilogy's finality concept as
a proper allocation of functioi between judge and arbitrator in
resolving labor disputes in the public sector. The two cases demon-
strate that the Trilogy's dictates are not always applicable, a find-
ing that indicates that state courts should proceed with caution in
reviewing arbitration awards in the public sector. This writer con-
cludes that a modification of the Trilogy finality standard is desir-
able for evaluating state and local government employment griev-
ances after binding arbitration. Although this conclusion may not
receive universal acceptance, reviewing the present status of griev-
ance arbitration in the public sector may help bring the problems
of this process to the forefront of legal discussion.
11. E.g., Policemen's and Firemen's Retirement Bd. v. Sullivan, 173 Conn. 1, 376 A.2d
399 (1977); accord, Jacinto v. Egan, 391 A.2d 1173 (R.I. 1978); Joint School Dist. No. 10 v.
Jefferson Educ. Ass'n, 78 Wis. 2d 94, 253 N.W.2d 500 (1977); Boston Teachers Local 66 v.
School Comm., 370 Mass. 455, 467-68, 350 N.E.2d 707, 716-17 (1976) (arbitrator has power
to make award, but, such power is subject to legitimate purposes for which public funds can
be expended); Kaleva-Norman-Dickson School Dist. No. 6 v. Kaleva-Norman-Dickson
School Teachers Ass'n, 393 Mich. 583, 227 N.W.2d 500 (1975).
12. Compare Wellington & Winter, The Limits of Collective Bargaining in Public Em-
ployment, 78 YALE L.J. 1107 (1969) with Burton & Krider, The Role and Consequences of
Strikes by Public Employees, 79 YALE L.J. 418 (1970). Wellington and Winter argue that
certain fundamental restraints exist in private sector labor relations, which do not exist in
the public arena. For example, they point to the profit motive, which they view as re-
straining employers from conceding unnecessarily to unions, and to the employees' self-in-
terest, which they believe prevents unions from demanding concessions inherently destruc-
tive to the employer's existence. Assuming these constraints to be absent from the public
sphere, Wellington and Winter contend that certain restrictions must be legislatively or ju-
dicially supplied to control public sector labor relations. Burton and Krider disagree. They
assert that bans on public employee strikes should be limited. For a recent article arguing
that reliance on private labor market premises is inappropriate for analysis of public labor
market regulation, see Staaf & West, Agency Shops and the Public Sector: An Economic
Analysis, 33 U. MIAMi L. Rav. 645 (1979).
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II. THE LABOR ARBITRATION PROCESS
A. Description
Through participation in collective bargaining and the signing
of a written agreement, American labor develops its central con-
tractual relationship with management. s Generally, labor agree-
ments in the private sector established through this process regu-
late a virtually limitless variety of employment concerns. Collective
bargaining negotiations commonly include provisions concerning
wages, hours of employment, and working conditions. Other topics
are health and accident insurance, retirement and pension plans,
promotions, discipline, and prohibitions on an employer subcon-
tracting work normally done by employees. 14 Agreements in the
public sector are more difficult to describe in standardized terms
because legislatures often forbid many provisions for which parties
freely bargain in the private sector.1' In both the public and pri-
vate sectors, however, collective bargaining agreements operate
prospectively and commonly last for one, two, or three years. 6
Understandably, almost any labor contract that purports to
regulate an employment environment with numerous workers, bus-
iness exigencies, and unforeseen problems, will generate controver-
sies between union and management over the provisions of that
contract. To cope with such disagreements, virtually every agree-
ment in the private sector and most agreements in the public sec-
13. The legal nature of the collective agreement is a subject that has generated a great
deal of academic discussion through the years. For a notable piece written prior to passage
of the NLRA, see Rice, Collective Labor Agreements in American Law, 44 HARV. L. REV.
572 (1931). Other commentary includes: Chamberlain, Collective Bargaining and the Con-
cept of Contract, 48 COLUM. L. REV. 829 (1948); Cox, Rights Under a Labor Agreement, 69
HARV. L. REV. 601 (1956); Cox, The Legal Nature of Collective Bargaining Agreements, 57
MICH. L. REV. 1 (1958); Shulman, supra note 4; Summers, Collective Agreements and the
Law of Contracts, 78 YALE L.J. 525 (1969); Warns, The Nature of the Collective Bargaining
Agreement, 3 U. MIAMI L.Q. 235 (1949). A recent provocative piece is by Feller, supra note
6. Most of the preceding commentaries focus upon the unique character of the collective
agreement and the difficulties encountered in applying traditional notions of contract law to
them.
14. Because of the varying nature, size, and complexity of companies that enter into
collective bargaining agreements, it is difficult, if not impossible, to describe a typical labor
contract. For a sample private sector collective bargaining agreement, see the 1979 Statutory
Appendix to SMITH, MERRIFIELD & ST. ANTOINE, CASES AND MATERIALS ON LABOR RELATIONS
LAw at 167 (6th ed. 1979) [hereinafter cited as SMrrH].
15. In Florida, for example, such collective bargaining agreements may not contain pro-
visions regulating retirement benefits. FLA. STAT. §§ 447.301(2) and 447.309(5) (1979).
16. In Florida, a collective bargaining agreement may not provide for existence exceed-
ing three years. FLA. STAT. § 447.309(5) (1979).
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GRIEVANCE ARBITRATION AWARDS
tor17 provide their own dispute resolution machinery-the griev-
ance procedure-which presumably resolves the day-to-day
conflicts over contract interpretation and application. The griev-
ance process permits flexibility in collective bargaining because the
parties can use it to resolve issues omitted from the initial agree-
ment either through oversight or by deliberate intent. In fact, since
the contractual grievance process is typically controlled not by the
individual employee, but by the union,18 the Supreme Court has
applauded the grievance mechanism as a forum in which union and
management in effect extend their negotiations by clarifying the
terms of the collective bargaining agreement."
Just as collective agreements may differ, the details of a griev-
ance procedure may differ from one enterprise to the next.'0 Nev-
ertheless, the central feature of any grievance process is a hierar-
chy of discussions between designated representatives of
17. Virtually all (94%) of the 1,717 contracts studied in a national survey of private
sector collective agreements contained a grievance procedure culminating in binding arbitra-
tion. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, BULL. No. 1425-26, MAJOR COLLEC-
TIVE BARGAINING AGREEMENTS, ARBITRATION PROCEDURES 5 (1966). A more current review
indicates that of the nine out of every ten state or local government contracts providing
some form of grievance process, 79% contain arbitration provisions. BUREAU OF LABOR STA-
TISTICS, U.S. DEP'T OF LABOR, BULL. No. 1833, GRIEVANCE AND ARBITRATION PROCEDURES IN
STATE AND LOCAL AGREEMENTS 4, 18 (1975).
18. Although an aggrieved employee usually must initiate his grievance, it is the exclu-
sive majority representative who processes it. In the private sector, before an employee can
sue for breach of contract under § 301 of the LMRA, he must exhaust his contractual reme-
dies, Republic Steel Corp. v. Maddox, 379 U.S. 650 (1965), and demonstrate that the union
violated its duty of fair representation in processing his grievance. Vaca v. Sipes, 386 U.S.
171 (1967). Florida's District Court of Appeal, Third District, has upheld the exhaustion
requirement in a recent public sector case. City of Miami v. Fraternal Order of Police, 378
So. 2d 20 (Fla. 3d DCA 1979). For a discussion of whether determination of the rights of
public employees through informal contractual procedures meets the requirements of the
fourteenth amendment due process clause, see Comment, Public Sector Grievance Proce-
dures, Due Process, and the Duty of Fair Representation, 89 HARV. L. REV. 752 (1976).
Florida's Public Employees Relations Commission (PERC) has addressed the necessity
of union involvement in the grievance arbitration process. See Leon County CTA v. Leon
County School Bd., 6 FLA. PUB. EMPL. REP. 1 11001 (1979); Heath v. School Bd. of Orange
County, 5 FLA. PUm. EMPL. REP. 1 10074 (1979).
19. Warrior, 363 U.S. at 581 (meaning and content given to collective bargaining agree-
ments by processing disputes through grievance machinery); Enterprise, 363 U.S. at 596
(arbitrators indispensable part of continuous collective bargaining process).
20. A typical grievance procedure appears in the sample collective agreement found in
SMITH, supra note 14, at 170-71. Other selected grievance and arbitration provisions appear
in Smith, The Question of "Arbitrability"-The Roles of the Arbitrator, The Court and
The Parties, 16 Sw. L.J. 1, 37-42 (1962); C. UPDEGRAFF, ARBITRATION AND LABOR RELATIONS
358-64 (3d ed. 1970). For a description of a prototype of a grievance procedure for state
employees in the Southeastern United States, see Pegnetter & Hayford, State Employee
Grievances and Due Process: An Analysis of Contract Arbitration and Civil Service Review
Systems, 29 S.C. L. Rav. 305 (1978).
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management and labor.21 This hierarchy comes into play when an
employee files a grievance, alleging a violation of rights under the
agreement.22 If the union pursues the disputed matter, the griev-
ance proceeds through "steps," winding its way through progres-
sively higher levels of management. At any step or level, manage-
ment may affirm its original decision (and thus deny the grievance)
or it may grant the grievance. Similarly, the union, at any level,
may withdraw the grievance, accept a compromise worked out with
management, or indicate its intent to proceed to the next level in
the hierarchy should the grievance remain denied. The number of
steps or levels in the grievance procedure are not uniform from
contract to contract, but, assuming that a provision for arbitration
exists, a failure to settle the grievance through negotiation after
exhausting all previous levels leaves the union with the option of
demanding arbitration.28 In the private sector, few disputes pro-
ceed to arbitration, since the parties usually settle before that
stage.24 Fewer still reach the courts on appeal following arbitra-
21. Shulman, supra note 4, at 1007.
22. Labor arbitration involving the interpretation or application of a collective agree-
ment is known as "rights arbitration." Labor arbitration involving a dispute over the inclu-
sion of terms in a collective agreement is designated "interest arbitration." This article re-
views "rights arbitration" only. For a discussion of "rights" and "interest" arbitration and
the arbitrator's role in each, see F. ELKOURI & E. ELKOURI, How ARBITRATION WORKS 47-67
(3d ed. 1973).
The Florida Legislature has not provided for binding interest arbitration to resolve im-
passes that occur in public sector collective bargaining; a special master's recommendations
following impasse are only advisory, as the legislature is the final forum for dispute resolu-
tion. FLA. STAT. § 447.403 (1979). Proposals in favor of such arbitration have surfaced in the
past, however, as noted by McHugh, The Florida Experience in Public Employee Collective
Bargaining, 1974-1978: Bellwether for the South, 6 FLA. ST. U. L. REV. 263, 268 n.24 (1978).
Florida voters rejected a suggested constitutional amendment to prohibit binding interest
arbitration in a 1978 statewide referendum. One commentator has argued recently that the
most effective way to implement public employee collective bargaining in Florida is through
interest arbitration. Williams, Alternatives to the Right to Strike for Public Employees: Do
They Adequately Implement Florida's Constitutional Right to Collectively Bargain? 7 FLA.
ST. U. L. REV. 475 (1979).
23. A private sector employee does not always have a right to grievance arbitration.
Vaca v. Sipes, 386 U.S. 171, 196 (1967). Numerous lower court decisions, rendered after
Vaca, have noted that unions have broad discretion in deciding whether to invoke the final
stage of a grievance procedure. E.g., Stanley v. General Foods Corp., 508 F.2d 274 (5th Cir.
1975); Lewis v. Magna American Corp., 472 F.2d 560 (6th Cir. 1972); Sarnelli v. Meat Cut-
ters Local 33, 457 F.2d 807 (1st Cir. 1972).
24. SMITH, supra note 14, at 642. Accepting the high percentage of agreements with
grievance procedures terminating in arbitration, see note 17, supra, this seems a valid as-
sumption despite the apparent lack of empirical studies on the point. At the very least, as
Professor Jules Getman suggests, only those cases "not winnowed out" by the lower eche-
lons of the grievance process will reach arbitration. Getman, Labor Arbitration and Dispute
Resolution, 88 YALE L.J. 916, 919 (1979).
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tion,"5 and of these, the courts vacate only a tiny number. 2,
When grievance mechanisms exist within the public sector,
their fundamental nature is essentially the same as in the private
sector, 7 although one should note one significant difference in
Florida labor relations. In the private sector, section 203(d) of the
LMRA evidences congressional approval of nonjudicial dispute res-
olution: "Final adjustment by a method agreed upon by the parties
is declared to be the desirable method for settlement of grievance
disputes arising over the application or interpretation of an ex-
isting collective-bargaining agreement."' 8 The Supreme Court, in
one of the Trilogy cases, relied upon this language as indicating
legislative intent to give full play to the dispute resolution machin-
ery of the parties.2 9 Despite these clear legislative and judicial
sanctions, union and management reach agreement to arbitrate la-
bor controversies in the private sector only through voluntary bar-
gaining; neither Congress nor the courts require them to accept
such a procedure.
In Florida, on the other hand, the legislature has made the
submission of labor disputes to arbitration compulsory by requir-
ing that every collective bargaining agreement in the public sector
have a resolution procedure that is final.30 Arguably, this legislative
impetus behind the arbitration process as a means of dispute reso-
lution in the public sector indicates intent to promote judicial def-
erence to an arbitration award's finality. The Supreme Court drew
upon a similar statutory requirement in a 1972 decision, Andrews
v. Louisville & Nashville Railroad.1 In Andrews the Court held
that employees in industries covered by the Railway Labor Act 2
do not have the option of judicial suit for wrongful discharge., In-
25. Jones, Evidentiary Concepts in Labor Arbitration: Some Modern Variations on
Ancient Legal Themes, 13 U.C.L.A. L. REV. 1241, 1296 (1966) (miniscule portion of labor
arbitration awards appealed).
26. Id. (infinitesimal number of labor arbitration awards vacated); accord, 0. FAIR-
WEATHER, PRACTICE AND PROCEDURE IN LABOR ARBITRATION 358 (1973) (overwhelming judi-
cial refusal to vacate awards).
27. Private sector grievance procedures have provided the basis for similar procedures
in the public sector. See BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, BULL. No. 1833,
GRIEVANCE AND ARBITRATION PROCEDURES IN STATE AND LOCAL AGREEMENTS 18 (1975); Ull-
man & Begin, The Structure and Scope of Appeals Procedures for Public Employees, 23
IND. & LAB. REL. REV. 323, 329 (1970).
28. 29 U.S.C. § 173(d) (1976).
29. American Mfg., 363 U.S. at 566.
30. FLA. STAT. § 447.401 (1979). The Florida provision thus makes public sector griev-
ance arbitration both compulsory and binding.
31. 406 U.S. 320 (1972).
32. 45 U.S.C. §§ 151-163, 181-188 (1976).
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stead, they must exhaust their administrative remedies before the
National Railroad Adjustment Board. Thereafter, they may seek
review of the Board's proceedings only as provided by the Act.
Section 153 of the Railway Labor Act s designates the remedies
available to an employee, as the Court emphasized in Andrews:
"[S]ince the compulsory character of the administrative remedy
provided by the Railway Labor Act . . .stems ... from the Act
itself, the case for insisting on resort to those remedies is if any-
thing stronger in cases arising under that Act than it is in cases
arising under § 301 of the LMRA."" Thus, in accord with the An-
drews rationale, the general federal labor policy developed under
section 301 (favoring contractual remedies in resolving labor griev-
ances) may support an argument for an even greater degree of ju-
dicial deference in a jurisdiction where statutes mandate dispute
resolution remedies. Regardless of whether this contention gains
wide acceptance," the crucial point is that provision for final and
binding arbitration, an option voluntarily included in any private
sector contract, must be included in every collective agreement in
the public sector in Florida.
In sum, a union-management grievance process culminating in
arbitration is a contractual proceeding derived from collective bar-
gaining. Whether the inclusion of arbitration in a labor contract
results from voluntary agreement or statutory mandate, it is a
method whereby the parties to a labor controversy attempt to set-
tle their differences through discussion and, failing such resolution,
select an impartial third party to whom they submit the dispute
for determination. Accordingly, at least in Judge Brown's view,"
there the matter ends.
B. Presumed Value
When labor arbitration functions properly, some admire it as
the "paradigm of private justice.' '3 7 Whether or not it deserves
such accolades, labor arbitration is a remarkably successful tool for
33. 45 U.S.C. § 153 First (i) (1976).
34. 406 U.S. at 323.
35. The District Court of Appeal, Third District, recognized this need to exhaust con-
tract grievance procedures in City of Miami v. Fraternal Order of Police, 378 So. 2d 20 (Fla.
3d DCA 1979). The Supreme Court of Pennsylvania also recognized this need in Board of
Educ. v. Teachers Local 3, 464 Pa. 92, 99, 346 A.2d 35, 39 (1975). Whether other state courts
will take a similar position remains to be seen.
36. Safeway Stores v. American Bakery Workers Local 111, 390 F.2d 79, 84 (5th Cir.
1968) (Brown, C.J.).
37. Getman, supra note 24, at 916.
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dispute resolution. Commentators have frequently described it as
providing a relatively speedy, informal, and inexpensive means of
settling labor conflict, although a few observers have protested that
these attributes are somewhat illusory.38 Whatever its virtues may
be, the success and widespread use of labor arbitration have caused
some to herald the process, perhaps unwisely, as a panacea for
other controversial situations.0 '
As with any private system of dispute resolution, arbitration
arguably conserves judicial resources.40 In the labor context, how-
ever, one may attribute two other, and more significant, values to
grievance arbitration. First, labor arbitration arguably promotes
industrial stability because management's agreement to arbitrate is
usually connected to a union agreement to refrain from striking.
This juxtaposition is known as labor's "quid pro quo," a rationale
that often underlies Supreme Court decisions involving union-
management relations.4' Facially, the quid pro quo rationale lacks
merit as a justification for labor arbitration in the public sector in
jurisdictions such as Florida, which prohibit strikes by government
employees.42 Efficient, final processing of grievances in the public
38. For a more detailed survey of cost problems, time-lag and the formality of arbitra-
tion proceedings, see R. FLEMING, THE LABOR ARBrrRATiON PROCESS 31-77 (1965). See also
Edwards, Labor Arbitration at the Crossroads: The 'Common Law of the Shop' v. External
Law, 32 ARB. J. 65, 93 (1977).
39. Despite suggestions by numerous authors that arbitration should be adopted as a
dispute resolution device in such areas as medical malpractice claims and prisoner griev-
ances, Getman, supra note 24, at 918 n.8, it is arguable that the success of the mechanism in
the labor field flows from the strength of the collective bargaining process, thereby making
its success unrealistic in other contexts.
40. Florida case law indicates this is a virtue more evident in commercial arbitration.
E.g., Merkle v. Rice Constr. Co., 271 So. 2d 220 (Fla. 2d DCA 1973) (purpose of commercial
arbitration agreements is avoidance of litigation).
41. The quid pro quo rationale was initiated by the Supreme Court in Textile Workers
v. Lincoln Mills, 353 U.S. 448 (1957). According to the Court, "Plainly the agreement to
arbitrate grievance disputes is the quid pro quo for an agreement not to strike." Id. at 455.
Obvious or not, the Court has used this theory not only in the Trilogy decisions, Warrior,
363 U.S. at 578 n.4 (citing Textile Workers v. Lincoln Mills, 358 U.S. 448, 455), but also in a
host of other cases dealing with labor arbitration. E.g., Nolde Bros., Inc. v. Bakery Workers
Local 358, 430 U.S. 243 (1977); Buffalo Forge Co. v. United Steelworkers, 428 U.S. 397
(1976); Boys Market, Inc. v. Retail Clerks Local 770, 398 U.S. 235 (1970); Republic Steel
Corp. v. Maddox, 379 U.S. 650 (1965). The Supreme Court's use of the quid pro quo theory
may have led to the general assumption that grievance arbitration deters strikes. E.g.,
McAvoy, Binding Arbitration of Contract Terms: A New Approach to the Resolution of
Disputes in the Public Sector, 72 COLUM. L. REV. 1192, 1210-11 (1972). But cf. Grodin,
Political Aspects of Public Sector Interest Arbitration, 64 CALIF. L. REV. 678 (1976) (effec-
tiveness of arbitration in deterring strikes over long periods undetermined).
42. Public employees in Florida are prohibited from striking by the state constitution,
FLA. CONST. art. I, § 6, and by statute, FLA. STAT. § 447.505 (1979). At least seven states
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sector, so the argument goes, is not as crucial to the prevention of
strikes and preservation of labor peace as in the private sector.48
Nevertheless, public employees do strike notwithstanding these le-
gal barriers, and they may enjoy a de facto right to strike that, by
threat or exercise, "appears to be no less effective than the legal-
ized right enjoyed by employees in the private sector." In addi-
tion, public employees sometimes engage in work disruption tech-
niques such as "slowdowns" and "sickouts." Thus, labor
disturbances exist in the public sector as well, and, to the extent
that grievance arbitration reinforces or maintains any degree of la-
bor peace in that sphere, the quid pro quo rationale supports the
argument for adopting that process.
Florida's Public Employees Relations Commission has es-
poused this view, lauding the arbitration machinery as a device for
discouraging "the use of less favorable methods to settle a griev-
ance, i.e., walkouts, wildcat strikes, [and] unfair labor practice pro-
allow their public workers a limited right to strike: ALASKA STAT. § 23.40.200 (1978); HAW.
REv. STAT. § 89-12 (1976); MINN. STAT. ANN. § 179.64(1), (7) (West Supp. 1980); MONT. REV.
CODES ANN. § 59-1603 (Cum. Supp. 1977); OR. REV. STAT. § 243.726 (1977); PA. STAT. ANN.
tit. 43, § 1101.101 (Purdon Supp. 1979); VT. STAT. ANN. tit. 21, § 1730 (1978); Wis. STAT.
ANN. § 111.77 (West Supp. 1979). Should public employees have the right to strike? For the
leading analysis of the theoretical aspects of the ban on public employee strikes, see Wel-
lington & Winter, supra note 12, at 1122-25; Wellington & Winter, More on Strikes by
Public Employees, 79 YALE L.J. 441 (1970); Wellington & Winter, Structuring Collective
Bargaining in Public Employment, 79 YALE L.J. 805, 822-52 (1970). But see Burton &
Krider, supra note 12, at 424-32. Other commentaries on public employee strikes include:
Anderson, Strikes and Impasse Resolution in Public Employment, 67 MICH. L. REV. 943
(1969); Greer, Public Sector Bargaining Legislation and Strikes: A Case Study, 29 LAB. L.J.
241 (1978); Kheel, Strikes and Public Employment, 67 MICH. L. REV. 931 (1969); Smith,
State and Local Advisory Reports on Public Employment Labor Legislation: A Compara-
tive Analysis, 67 MICH. L. RV. 891, 908-15 (1969); Comment, The Right to Strike and the
Rodda Act: A Shift in Bargaining Power, 10 PAc. L.J. 971 (1979).
Neither commentators nor courts have ever viewed the right to strike in the private
sector as absolute. It is, however, an activity protected by the NLRA. 29 U.S.C. § 163 (1976).
Nonetheless, strikes conducted in violation of a no-strike promise lose their protected sta-
tus, and federal courts can issue injunctions to halt strikes when collective agreements con-
tain a mandatory grievance arbitration procedure for the disputed matter. Boys Market,
Inc. v. Retail Clerks Local 770, 398 U.S. 235 (1970), overruling Sinclair Ref. Co. v. Atkinson,
370 U.S. 195 (1962). But if the parties cannot resolve the underlying dispute through griev-
ance arbitration procedures, the Norris-LaGuardia Act, 29 U.S.C. § 104 (1976), prevents
issuance of an injunction despite the existence of a no-strike clause. Buffalo Forge Co. v.
United Steelworkers, 428 U.S. 397 (1976).
43. Remarks by Justice Weisberger of the Supreme Court of Rhode Island reflect judi-
cial regard for this proposition. Jacinto v. Egan, 391 A.2d 1173, 1181-82 (R.I. 1978) (Weis-
berger, J., dissenting).




ceedings. ' ' 45 The Commission has also characterized legislatively
mandated arbitration as a necessity because the law prohibits pub-
lic employee strikes.4 According to this theory, the legislature pre-
sumably perceived the quid pro quo as a positive value and, by
statutorily balancing arbitration agreements and promises not to
strike, merely directed the maintenance of this value in public
employment.
-Second, labor arbitration in the private sector arguably assures
workers of their ability to protect and enforce rights obtained
through union negotiation. With grievance arbitration, employees
know that impartial third parties will ultimately resolve their com-
plaints. In the private sector, this aspect of "industrial democracy"
is highly significant because an employee without a grievance pro-
cedure has no peaceful means to challenge management action. In
the public sector, however, government employees usually have ac-
cess to some form of civil service appeal process.47 Because distinc-
tions exist between these two processes,48 however, an argument
can be made that arbitration is not necessarily redundant in the
public sector. The scope of a civil service appeal normally includes
only matters of appointment, promotion, and discharge.49 Con-
versely, a grievance proceeding is typically open to complaints
about wages, hours, and working conditions, and obviously encom-
passes a wider range of employee concerns. Thus, although third-
party resolution of disputes may not be new for the typical govern-
ment employee, the opportunity for redress is considerably broad-
ened when collective bargaining produces a grievance process. The
45. In re Petition for Declaratory Statement of the Levy County School Bd., 5 FLA.
PUB. EMPL. REP. 1 1213 (1979).
46. The Commission has stated that, in the absence of binding arbitration, a public
employee organization "is left with no effective recourse if the parties are unable to reach a
mutually satisfactory settlement to a grievance. In order to compensate for [the] loss of
economic power [caused by the strike prohibition] the Legislature enacted Section 447.401
requiring binding grievance arbitration." Id. See Comment, Public Employee Legislation:
An Emerging Paradox, Impact and Opportunity, 13 SAN DIEGO L. REv. 931, 952-53 (1976).
47. See Pegnetter & Hayford, supra note 20; Ullman & Begin, supra note 27.
48. Observers commonly note four differences: 1) public employers or the legislature
normally establish civil service appeals processes unilaterally, whereas grievance procedures
arise through bilateral negotiation; 2) employee grievances often reflect union concerns,
whereas civil service appeals generally encompass highly individualized matters; 3) union
screening of meritless grievances is absent in the civil service appeals process; 4) civil service
appeals systems are appellate procedures whereas grievance arbitration is an extension of
collective bargaining.
49. Under Florida's State Career Service Law, eligible employees may seek review of
the following employment actions: dismissal, suspension, layoff, demotion, transfer, and re-
duction in pay. FLA. STAT. § 110.061(2)(a) (1979).
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Florida Legislature permits coexistence between grievance proce-
dures and civil service appeal systems in the public sector, but an
employee eligible to use both must pursue only one avenue of
settlement.6 0
In summary, both Congress and the Florida Legislature pro-
mote arbitration as a favored form of dispute resolution in the
workplace. Arbitration arguably provides: (1) a relatively speedy,
informal, and inexpensive forum; (2) an avoidance of litigation; (3)
a therapeutic proceeding for workers; (4) a flexible extension of
collective bargaining; and (5) a basis for maintaining labor peace.
Although the analyses of these attributes are different in the pub-
lic and private sectors, essentially similar rationales for adopting
arbitration apply in both spheres. The status of arbitration as a
linchpin of industrial and governmental employment relations is
apparently secure.
III. THE STEELWORKERS TRILOGY
A settled principle in the realm of labor relations in the pri-
vate sector is that parties may adopt binding arbitration to resolve
possible future disputes involving their collective bargaining agree-
ment. The common law in most states, however, held that this
promise to arbitrate was not specifically enforceable, 1 and the fed-
eral courts followed the same rule. 2 Paradoxically, despite this
50. FLA. STAT. § 447.401 (1979). Florida's District Court of Appeal, First District, has
made it clear that Chapter 447 does not afford public employees any procedural rights with
respect to civil service appeal systems. Metropolitan Dade County v. Dade County Employ-
ees Local 1363, 376 So. 2d 1206, 1208 (Fla. 1st DCA 1979). The Second District has held
that the statutory requirement of an election between an available grievance procedure and
a civil service appeal process is not limited to career service employees. Thus, a statutory
appeal procedure for eligible teachers and a bargained-for grievance process can offer alter-
native remedies. PERC v. District School Bd., 374 So. 2d 1005, 1013 (1979). For a recent
discussion of this case, see Note, Discharged Teachers: The Right to Elect Between Statu-
tory and Collective Bargaining Appeals Procedures, 9 STETSON L. REV. 474 (1980).
51. E.g., Flaherty v. Metal Products Corp., 83 So. 2d 9 (Fla. 1955); Rowe v. Williams, 97
Mass. 163, 165 (1867). Theoretically, one could sue for breach of promise to arbitrate, see,
e.g., Hamilton v. Home Ins. Co., 137 U.S. 370, 385-86 (1890), but demonstration of damage
incurred may be virtually impossible to prove. For a brief discussion of the common law
hostility to arbitration agreements, see Dempsey & Kahn, Is Public Sector Grievance Arbi-
tration Different from the Private Sector: A Union Perspective, 7 J.L. & EDUC. 556, 556-57
(1978). For more detailed examination of this topic, see Gregory & Orlikoff, The Enforce-
ment of Labor Arbitration Agreements, 17 U. Cm. L. REv. 233, 236-41 (1950); Comment,
Judicial Deference to Arbitral Determinations: Continuing Problems of Power and Final-
ity, 23 U.C.L.A. L. REv. 936, 938-42 (1976). For an overall history of arbitration, see FLEM-
ING, supra note 38, at 1-30.
52. Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 120-22 (1924).
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doctrine, the courts generally favored enforcement of an arbitra-
tor's award."
In 1957, however, the Supreme Court held, in Textile Workers
v. Lincoln Mills," that under section 301 of the LMRA the federal
courts could develop a body of federal law for labor relations and
enforce arbitration provisions in collective bargaining agree-
ments." Three years later, the Court accorded great deference to
arbitration proceedings and their results, in the Steelworkers
Trilogy.
Commentators have repeatedly examined the Trilogy cases,56
making an in-depth analysis unnecessary here. In brief, the United
Steelworkers of America brought suit to compel arbitration in
Warrior and American Manufacturing, and an action to force
compliance with an arbitrator's award in Enterprise. In the former
suits, the Supreme Court ordered arbitration, and in Enterprise
the Court upheld the award. The Court's general propositions on
arbitration, as previously mentioned, 1 were more significant than
its actual holding. The Trilogy established" the following tenets:
53. E.g., Burchell v. Marsh, 58 U.S. (17 How.) 344 (1854), in which the Supreme Court
stated: "If the award is within the submission, and contains the honest decision of the arbi-
trators, after a full and fair hearing of the parties, a court of equity will not set it aside for
error, either in law or fact." Id. at 349.
54. 353 U.S. 448 (1957).
55. The Supreme Court later made it clear that § 301 did not prohibit state court juris-
diction over suits to enforce the labor contract. State and federal courts thus have concur-
rent jurisdiction over such suits, necessarily including enforcement of the arbitration clause.
Charles Dowd Box Co. v. Courtney, 368 U.S. 502 (1962). Nevertheless, state courts exercis-
ing this jurisdiction must apply federal substantive law to the litigation. Local 174, Team-
sters v. Lucas Flour Co., 369 U.S. 95 (1962); accord, Avco Corp. v. Aero Lodge No. 735, Int'l
Ass'n of Machinists, 390 U.S. 557, 560 (1968) (§ 301 action to enforce a collective agreement
governed by federal substantive law as fashioned under Lincoln Mills even if suit brought in
state court). If state arbitration statutes arguably apply to § 301 proceedings, a state court
must determine if a conflict with federal law exists. At least one commentator has at-
tempted to examine state arbitration statutes and analyze their compatibility with federal
labor policy. Comment, The Applicability of State Arbitration Statutes to Proceedings
Subject to LMRA Section 301, 27 OHIO ST. L.J. 692 (1966). See also Smith & Clark, Reap-
praisal of the Role of the States in Shaping Labor Relations Law, 1965 Wis. L. REv. 411.
56. A sampling of some commentaries includes: Aaron, Arbitration in the Federal
Courts: Aftermath of the Trilogy, 9 U.C.L.A. L. Rav. 360 (1962); Gregory, Enforcement of
Collective Agreements by Arbitration, 48 VA. L. REv. 883 (1962); Smith & Jones, The Su-
preme Court and Labor Dispute Arbitration: The Emerging Federal Law, 63 MICH. L. REv.
751 (1965).
57. See notes 3-7 and accompanying text supra.
58. The only major exceptions developed by the Supreme Court to the deference doc-
trine of the Trilogy cases are, first, the line of decisions represented by Vaca v. Sipes, 386
U.S. 171 (1967), and Hines v. Anchor Motor Freight, 424 U.S. 554 (1976), and, second, by
Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974). The Vaca-Hines opinions hold that
the breach of a union's duty of fair representation to an individual employee, relieves the
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1. Courts should ultimately resolve the question of arbi-
trability0 unless the parties expressly state that an arbitrator
shall make binding decisions on this issue.
2. A court should hold a dispute arbitrable unless the parties
expressly state or otherwise clearly indicate that a disputed
topic is not subject to arbitration.
3. Courts should not examine the merits of an award in suits to
compel arbitration or in suits to enforce or vacate awards.
4. A court should not set aside an award as beyond the arbitra-
tor's authority merely because the court disagrees with the arbi-
trator's interpretation of the agreement."0
adversely affected individual of his obligation to exhaust grievance arbitration procedures
and deprives any arbitral award rendered under such circumstances of the finality it would
otherwise possess. Gardner-Denver holds that an adverse arbitration award does not pre-
clude de novo adjudication in federal court of a racial discrimination claim brought under
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000(e) to 2000(e)-17 (1976). This
article will later examine the latter case in greater depth. See notes 164-170 and accompany-
ing text infra. Other significant labor arbitration cases appear in note 41 supra.
59. Arbitrability is essentially the question whether a specific dispute is subject to arbi-
tration pursuant to the collective bargaining agreement adopted by the parties. Florida's
District Court of Appeal, Second District, recognized that the question of arbitrability is for
the judiciary to decide. PERC v. District School Bd., 374 So. 2d 1005 (1979). The court
based this recognition, however, on Annot., 24 A.L.R.2d § 752 (1952), not the Trilogy. Id. at
1015. This article assumes that the presumption in favor of arbitrability is the wisest alloca-
tion of function between court and arbitral forum for public sector labor relations. This view
is not universally accepted, however. See Acting Superintendent of Schools v. United Liver-
pool Faculty Ass'n, 42 N.Y.2d 509, 369 N.E.2d 746, 399 N.Y.S.2d 189 (1977) (the courts will
deny arbitration unless the question is expressly, directly, and unequivocally within the am-
bit of the arbitration clause).
60. Shortly after the Trilogy decisions, a committee of the American Bar Association
issued a report stating that the Steelworkers cases established the following six
propositions:
(1) Arbitration is a matter of contract, not of law; parties are required to
arbitrate only if, and to the extent that, they have agreed to do so.
(2) The question of arbitrability under a collective bargaining agreement is a
question for the courts, not for the arbitrator, unless the parties specifically pro-
vide otherwise in their agreement.
(3) Since arbitration under a collective bargaining agreement is an alterna-
tive to the strike, rather than to litigation, as in commercial arbitration, the
traditional judicial reluctance toward compelling parties to arbitrate is not appli-
cable to labor arbitration.
(4) When the parties have provided for arbitration of all disputes as to the
application or interpretation of a collective bargaining agreement, the courts
should order arbitration of any grievance which claims that management has
violated the provisions of the agreement, irrespective of the courts' views as to
the merit of the claim.
(5) When the parties have coupled with a provision for arbitration of all
disputes a clause specifically excepting certain matters from arbitration, the
courts should order arbitration of a claim that the employer has violated the
agreement unless it may be said with positive assurance that the subject matter
falls within the exception clause.
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Distilled even further, the Trilogy established two broad judicial
standards favoring labor arbitration: (1) a presumption in favor of
arbitrability and (2) deference to the finality of arbitral awards.
The remainder of this comment focuses on the latter concept.
IV. COLLECTIVE BARGAINING IN THE PUBLIC SECTOR
A. Brief History
Widespread organization of public employees is a relatively re-
cent phenomenon in the United States. Few public employee labor
groups had developed by the late nineteenth century, and although
state and local government employees established a national union
in 1936,61 public workers did not become a prominent national
force until the 1960's. s
One reason for this delayed development was that the courts
denied public employees many of the rights possessed by their
counterparts in the private sector, frequently rationalizing this de-
nial as grounded on the sovereignty doctrine. The doctrine applies
to a sovereign's control over its own affairs, guaranteeing efficient
and competent government." The courts used this doctrine to bar
collective bargaining in the public sector on the premise that the
(6) An arbitral award should be enforced (absent fraud or similar vitiating
circumstance) unless it is clear that the arbitrator has based that award upon
matters outside the contract he is charged with interpreting and applying.
Report of Special Warrior & Gulf Committee, in 1963 PROCEEDINGS OF THE ABA SECTION OF
LABOR RELATIONS LAW 196-97.
61. The American Federation of Labor (AFL) founded the American Federation of
State, County and Municipal Employees (AFSCME) in 1936. For a brief history of this
union's development and its relationship with the American Federation of Government Em-
ployees (AFGE), see Donoian, The AFGE and the AFSCME: Labor's Hope for the Future?
18 LAB. L.J. 727 (1967). For an historical summary of unionism among government employ-
ees generally, see Project: Collective Bargaining and Politics in Public Employment, 19
U.C.L.A. L. REV. 887, 893-920 (1972).
62. Precise trends in union membership among state and local government employees
prior to 1964 are largely unknown because the U.S. Bureau of Labor Statistics did not begin
distinguishing between union membership in the public and private sectors until then.
Petro, Sovereignty and Compulsory Public-Sector Bargaining, 10 WAKE FOREST L. REV. 25,
32 (1974). Nonetheless, most observers agree that union membership among state and local
government employees has increased dramatically since the early 1960's. E.g., Redenius,
Pubic Employees: A Survey of Some Critical Problems on the Frontier of Collective Bar-
gaining, 27 LAB. L.J. 588, 588 (1976) (membership in public employee organizations doubled
since 1960); Project, supra note 59, at 897 (overall growth rate of public employee union
membership spectacular during 1956-68 period. In Florida, union membership grew in abso-
lute terms from 279,000 workers in 1968 to 415,000 in 1978, although such membership
declined as a percentage of the work force. Miami Herald, Sept. 1, 1980 (Business/Monday),
at 1.
63. Petro, supra note 62, at 110.
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government's power over public employment is unique and cannot
be shared or delegated. Thus, any organized effort to interfere with
this power through collective bargaining (and picketing or striking)
is not compatible with the state's prerogatives and is therefore un-
lawful.64 Until recently, the sovereignty doctrine was often a judi-
cial block to collective bargaining in the public sector in Florida.6
When a legislature permits the state to enter into collective
agreements, however, it negates judicial resort to the sovereignty
doctrine. One commentator concluded:
[T]he [sovereignty] doctrine is a clear and effective bar to any
action on the part of government employees to compel the gov-
ernment to enter involuntarily into any type of collective bar-
gaining relationship .... [But] the doctrine does not preclude
64. A detailed discussion denouncing compulsory public sector bargaining laws as in-
compatible with governmental sovereignty appears in Petro, supra note 62. But cf. Edwards,
The Developing Labor Relations Law in the Public Sector, 10 DUQUESNE U. L. REV. 357,
359 (1972) (oldest and least revered mode of public sector doctrine is sovereignty theory);
Wellington & Winter, Structuring Collective Bargaining in Public Employment, 79 YALE
L.J. 805, 811 n.8 (1970) (concept of sovereignty regarded by some as having no weight).
65. E.g., [1943-1944] FLA. Arr'y GEN. BIENNIAL REP. 391, which contains the following
statement:
(N]o organization, regardless of its affiliations, union or nonunion, can tell a po-
litical subdivision possessing the attributes of sovereignty, whom it can employ,
how much it shall pay them, or any other matter or thing relating to its employ-
ees. To even countenance such a proposition would be to surrender a portion of
the sovereignty that is possessed by every municipal corporation and such a mu-
nicipality would cease to exist as an organization controlled by its citizens, for
after all, government is no more than the individuals who go to make up the
same and no one can tell the people how they should run their government.
Id. at 391. The preceding opinion relied heavily upon a New York case in which the court
declared:
To tolerate or recognize any combination of Civil Service employees of the
Government as a labor organization or union is not only incompatible with the
spirit of democracy, but inconsistent with every principle upon which our gov-
ernment is founded. Nothing is more dangerous to public welfare than to admit
that hired servants of the state can dictate to the Government the hours, the
wages and conditions under which they will carry on essential services vital to
the welfare, safety and security of the citizen. To admit as true that Government
employees have power to halt or check the functions of government, unless their
demands are satisfied, is to transfer to them all legislative, executive and judicial
power. Nothing would be more ridiculous.
Railway Mail Ass'n v. Murphy, 10 Misc. 868, 875, 44 N.Y.S.2d 601, 607 (Sup. Ct. 1943),
rev'd sub nom, Railway Mail Ass'n v. Corsi, 267 A.D. 470, 47 N.Y.S.2d 404 (App. Div.), aff'd,
293 N.Y. 315, 56 N.E.2d 721 (1944), afl'd, 326 U.S. 88 (1945).
The Florida judiciary espoused a similar view. In Miami Water Works Local 654 v. City
of Miami, 157 Fla. 445, 26 So. 2d 194 (1946), the Supreme Court of Florida held that a
municipality had no authority to enter into negotiations with a labor union. The Miami
Water Works case is thoroughly evaluated in McGuire, Public Employee Collective Bar-
gaining in Florida-Past, Present and Future, 1 FLA. ST. U. L. REV. 26, 35-40 (1973).
[Vol. 35:277
GRIEVANCE ARBITRATION AWARDS
the enactment of legislation specifically authorizing the govern-
ment to enter into collective-bargaining relationships with its
employees."
The concept of illegal delegation of power relates to such sov-
ereignty concerns. 7 This theory, often the basis for judicial invali-
dation of "binding" grievance arbitration in the public sector,"
proposes that a government's delegation of significant functions to
nongovernmental officials encroaches upon the sovereign exercise
of power. For example, government sometimes seeks to share its
authority through collective bargaining and grievance arbitration
with such private persons as labor union leaders and arbitra-
tors-individuals not elected by a political constituency.
Before 1951, the courts had slowly formulated their use of sov-
ereignty and delegation theories to bar collective bargaining rela-
tionships in the public sector. The Supreme Court of Errors of
Connecticut reversed this trend when, in a case heralded by unions
as a breakthrough, it declared collective bargaining permissible in
the public sector. 69 It took nearly two decades before the Supreme
Court of Florida emphatically endorsed this idea in the 1969 case
of Dade County Classroom Teachers' Association v. Ryan. 70 The
court in Ryan announced the constitutional right for public em-
ployees to bargain collectively under article 1, section 6 of the Flor-
ida Constitution.7 1 The Florida Legislature immediately enacted a
statutory framework for implementing this constitutional right,
following another court suit.
7'
66. W. HART, CoLLEcrIV BARGAINING IN THE FEDERAL CIVIL SERVICE 44 (1961).
67. The illegal delegation of authority doctrine has been referred to as the "offspring"
of sovereignty. See Wellington & Winter, supra note 12, at 1107 (1969).
68. See note 78 and accompanying text infra.
69. Norwalk Teachers' Ass'n v. Board of Educ., 138 Conn. 269, 83 A.2d 482 (1951). For
a review of the case law prior to 1953, see Annot., 31 A.L.R.2d 1142 (1953).
70. 225 So. 2d 903 (Fla. 1969).
71. FLA. CONST. art. 1, § 6 provides:
Right to Work.-The right of persons to work shall not be denied or abridged
on account of membership or non-membership in any labor union or labor or-
ganization. The right of employees, by and through a labor organization, to bar-
gain collectively shall not be denied or abridged. Public employees shall not have
the right to strike.
72. Dade County Classroom Teachers' Ass'n v. Legislature, 269 So. 2d 684 (Fla. 1972).
In this action the teachers union requested the Supreme Court of Florida "to compel the
[legislature] to enact standards or guidelines regulating the right of collective bargaining by
public employees of this state." Id. at 685. The court declined but issued a warning that
further unreasonable delay by the legislature would warrant judicial intervention. Id. at 688.
For an historical survey of collective bargaining in Florida prior to 1974, see McGuire, supra
note 65, at 28-58.
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In 1974, the Florida Legislature enacted the Public Employee
Relations Act (PERA) and made collective bargaining a reality for
Florida's state and local government employees.7 8 No other state in
the southeastern United States has similarly enacted such compre-
hensive guidelines.7 4 Although Florida remains in the forefront of
this area, the remainder of the Southeast provides neither statu-
tory nor constitutional protection for collective bargaining by pub-
lic employees. 75 Such provisions are prerequisites to labor activity
in the public sector, given that no court has held that the first
amendment right of association includes the right to bargain col-
lectively with a public employer.7 ' Remarkably, judicial concern for
sovereignty and delegation of power has again surfaced in cases in-
volving arbitration awards in the public sector, examined in the
following section.
B. Binding Grievance Arbitration in the Public Sector
1. LEGALITY
State courts have variously resolved the issue of the legality of
binding grievance arbitration in the public sector. When no com-
prehensive statute is present," some courts negate a negotiated
73. Act of May 30, 1974, ch. 74-100, 1974 Fla. Laws 134 (codified at FLA. STAT. §§
447.201-609 (1979)). The effective date of the Act was January 1, 1975. To be precise, it
should be noted that the Florida Legislature had provided bargaining rights to a few groups
of public employees prior to the enactment of PERA. E.g., Fire Fighters Bargaining Act, ch.
72-275, 1972 Fla. Laws 998 (repealed by PERA in 1974). The 1974 Act is not entitled the
Public Employees Relations Act but it has come to be so known.
74. An overview of the type of coverage provided in the southeastern states can be
found in Nolan, Public Employee Unionism in the Southeast: The Legal Parameters, 29
S.C. L. REV. 235 (1978). The southeastern states surveyed by Nolan include Florida, Louisi-
ana, and Mississippi (public sector collective bargaining permitted); Alabama, Georgia and
Kentucky ("meet and confer" relationships permitted); North Carolina, South Carolina,
Tennessee and Virginia (public sector collective bargaining prohibited). Nolan admits, how-
ever, making the preceding categorization with an awareness that actual practice in this
realm often departs "widely from the norm set by legal authority." Id. at 255.
75. Id. at 303.
76. Smith v. Arkansas State Highway Employees, 441 U.S. 463 (1979).
77. Seventeen states have comprehensive public employee collective bargaining stat-
utes: ALASKA STAT. § 23.40.210 (1972); CONN. GEN. STAT. ANN. § 7-468(d) (West 1972); FLA.
STAT. § 447.401 (1979); HAWAII REV. STAT. § 89-11(a) (1976); IOWA CODE ANN. § 20.18 (West
1978); ME. REv. STAT. ANN. tit. 26, § 879-K (West 1964); MASS. GEN. LAWS ANN. ch. 120 E, §
8 (West Supp. 1980-1981); MICH. Comp. LAWS ANN. § 423.211 (West 1978); MINN. STAT. ANN.
§ 179.70 (West Supp. 1980); N.H. Rv. STAT. ANN. § 273-A:4 (Equity 1977); N.J. STAT. ANN.
§ 34:13A-5.3 (West Supp. 1980-81); N.Y. Civ. SERV. LAW § 203 (McKinney 1973); OR. REv.
STAT. § 243.666(2) (1979-1980); PA. STAT. ANN. tit. 43, § 1101.606 (Purdon Supp. 1977); VT.
STAT. ANN. tit. 3, § 926 (Supp. 1980); WASH. REV. CODE ANN. § 41.56.080 (West Supp. 1980);
Wis. STAT. ANN. § 111.91(1)(a) (West 1974).
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procedure for grievance arbitration because the delegation doctrine
prohibits the state as employer from entering into an executory
agreement to arbitrate."' But in Ohio, a state within this category,
the supreme court held that a board of education, having the
power to contract, has the discretionary authority to enter into col-
lective bargaining agreements containing arbitration provisions.79
When collective bargaining is statutorily sanctioned, some courts
have ruled that the statute authorizes a public official to agree to
dispute resolution through arbitration."0
Despite these various judicial approaches, it seems fair to say
that "the majority rule [is] that grievance arbitration does not con-
stitute an unlawful delegation of authority to private persons."81
Accordingly, the Florida Legislature's approval of binding arbitra-
tion in the public sector and its requirement that collective bar-
gaining agreements contain a final resolution procedure,82 indicate
its position on this issue. 8 Although Florida courts have not yet
addressed a challenge to the constitutionality of this enactment,
two appellate court opinions suggest that there may be a constitu-
tional question to consider."
2. PARAMETERS OF OPERATION WITHIN FLORIDA
Despite the Florida legislative enactments, little statutory
guidance is given to Florida employers, employees, their bargaining
78. E.g., School Bd. v. Parham, 218 Va. 950, 243 S.E.2d 468 (1978); Greeley Police
Union v. City Council, 191 Colo. 419, 553 P.2d 790 (1976). In Greeley, the Supreme Court of
Colorado declared binding arbitration void as an invalid delegation of legislative authority.
The Supreme Court of Rhode Island circumvented the delegation problem by concluding
that arbitrators become public officials. City of Warwick v. Warwick Regular Firemen's
Ass'n, 106 R.I. 109, 256 A.2d 206 (1969).
79. Dayton Classroom Teachers Ass'n v. Dayton Bd. of Educ., 41 Ohio St. 2d 127, 323
N.E.2d 714 (1975).
80. E.g., Board of Police Comm'rs v. White, 171 Conn. 553, 370 A.2d 1070 (1976); Board
of Educ. v. Associated Teachers, Inc., 30 N.Y.2d 122, 282 N.E.2d 109, 331 N.Y.S.2d 1.7
(1972).
81. C. RHYNE, THE LAW OF MUNIciPAL LABOR RELATIONS 212 (1979).
82. FLA. STAT. § 447.401 (1979). The section provides in relevant part:
Each public employer and bargaining agent shall negotiate a grievance pro-
cedure to be used for the settlement of disputes between employer and em-
ployee, or group of employees, involving the interpretation or application of a
collective bargaining agreement. Such grievance procedure shall have as its ter-
minal step a final and binding disposition by an impartial neutral, mutually se-
lected by the parties.
83. See note 30 and accompanying text supra.
84. Brevard Fed'n of Teachers Local 2098 v. School Bd., 372 So. 2d 169, 170 (Fla. 4th
DCA 1979); Duval County School Bd. v. Florida PERC, 353 So. 2d 1244, 1249-50 (Fla. 1st
DCA 1978).
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agents, or the courts by way of delineating the framework in which
arbitration is to operate. Florida's PERA limits arbitrators only by
withholding from them "the power to add to, subtract from, mod-
ify, or alter the terms of a collective bargaining agreement.""5 This
void leaves the Trilogy standards as a possible source of precedent.
Yet federal statutes do not apply to state and local government
labor relations, despite arguments in favor of such legislation." As
previously mentioned, the National Labor Relations Act specifi-
cally excludes state and local governments.8 7 Suits seeking to en-
force public sector arbitration agreements and awards cannot arise
under section 301. Moreover, the extent to which state arbitration
law impacts upon labor arbitration in the private sector is un-
clear.88 When arbitration matters in the public sector are brought
before the courts, however, state law does control their resolu-
tion.89 Generally, state arbitration law comprises statutory rules
85. FLA. STAT. § 447.401 (1979). This proscription typically appears in private sector
collective agreements and was, in fact, part of the contract language considered by the Su-
preme Court in the first of the Trilogy cases, United Steelworkers v. American Mfg. Co., 363
U.S. 564, 565 n.1 (1960).
86. E.g., Labor Management Relations in the Public Sector: Hearings on H.R. 12532,
H.R. 7684 & H.R. 9324 Before the Special Subcomm. on Labor of the House Comm. on
Education and Labor, 92d Cong., 2d Seas. 25 (1972) (statement of Jerry Wurf, President,
AFSCME). For an opposing viewpoint, see id. at 281 (statement of James D. Hodgson, Sec-
retary of Labor). In National League of Cities v. Usury, 426 U.S. 833 (1976), the Court held
the extension of the minimum wage and maximum hour provisions of the Fair Labor Stan-
dards Act to state and local government employees invalid as an impermissible interference
with traditional governmental functions. Any congressional attempt to regulate the collec-
tive bargaining relationships of those employees must now consider this Supreme Court
decision.
87. See note 10 and accompanying text supra.
88. Although the Court in Textile Workers v. Lincoln Mills, 353 U.S. 448 (1957), stated
that the "substantive law to apply in suits under § 301(a) is federal law, which the courts
must fashion from the policy of our national labor laws," it later declared that "state law, if
compatible with the purpose of § 301, may be resorted to in order to find the rule that will
best effectuate the federal policy." Id. at 456-57. The Court in Lincoln Mills left unresolved
whether the United States Arbitration Act (USAA), 9 U.S.C. §§ 1-14 (1976), applies to labor
arbitration. The Act covers commercial arbitration but excludes "contracts of employment."
Justice Frankfurter, dissenting in Lincoln Mills, felt that the majority had, through its si-
lence on the matter, rejected the applicability of the USAA. 353 U.S. at 466-68. As one
commentator has pointed out, however, one may interpret judicial silence on the topic as
simply a decision to avoid an issue unnecessary to disposition of the case before it. Dunau,
supra note 6, at 433. Two other observers have contended that even if not directly applica-
ble to labor arbitration, the USAA could be used as a guideline for fashioning the body of
law mandated by Lincoln Mills. ELKOURI & ELKOURI, supra note 22, at 28; Comment, supra
note 51, at 950-52.
89. Also, if the parties take a state arbitration dispute to a federal court through diver-
sity jurisdiction, that court must decide the case on the basis of state law. Bernhardt v.
Polygraphic Co., 350 U.S. 198 (1956) (state law controls question of enforceability of arbitra-
tion provision in diversity suit).
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and the common law, since most courts recognize that a state arbi-
tration statute supplements the common law.90 Furthermore, some
general arbitration statutes apparently apply to both commercial
and labor disputes.
In Florida, the latter view prevails. Although the Florida Leg-
islature enacted the Florida Arbitration Code in 1957" and revised
it a decade later," the Code does not mention which types of arbi-
tration fall within its purview. One commentator recognized
shortly after its enactment:
The code is entitled "An Act Relating to Commercial Arbi-
tration" though the word "Commercial" does not appear in the
text of the statute itself. It seems quite probable that a question
will be raised, sooner or later, as to whether or not a labor-man-
agement contract is a "commercial" contract, so as to fall within
the coverage of the code."
Nevertheless, Florida judicial decisions indicate that no one has
challenged the application of the Florida Arbitration Code to labor
arbitration. Today, courts apparently assume there is no question
that the Code applies. In several instances, courts have invoked the
Code in litigation over arbitration in both the private and the pub-
lic sector without uttering a single judicial word about its propri-
ety.94 The author of the above quotation, 5 although acknowledging
90. The Florida statutory provisions governing arbitration provide an alternative to,
but do not eliminate, the common law method of arbitration. Gaines Constr. Co. v. Carol
City Utilities, Inc., 164 So. 2d 270 (Fla. 3d DCA 1964) (two types of arbitration recognized
in Florida, one common law, the other statutory). Under the common law in Florida, con-
tracting parties may not consent to an irrevocable agreement to arbitrate future disputes.
Flaherty v. Metal Products Corp., 83 So. 2d 9 (Fla. 1955). Moreover, the Fifth Circuit has
held that contractual agreements to arbitrate future controversies are contrary to public
policy and unenforceable under Florida law as tending to oust the jurisdiction of the courts.
Wickes Corp. v. Industrial Fin. Corp., 493 F.2d 1173, 1175 (5th Cir. 1974). The State of
Washington, however, has held that its statute completely supercedes the common law. Pu-
get Sound Bridge & Dredging Co. v. Lake Washington Shipyards, 1 Wash. 2d 401, 96 P.2d
257 (1939).
91. 1957 Fla. Laws, ch. 57.01-.31.
92. FLA. STAT. §§ 682.01-.22 (1979).
93. Whitehouse, Labor Law, 12 U. MIAMI L. R-v. 344, 369-70 (1958). A brief but en-
lightening description of the contrasts between commercial and labor arbitration appears in
H. WELLINGTON, LABOR AND THE LEGAL PROCESS 92-96 (1968).
94. E.g., Lake County Educ. Ass'n v. School Bd., 360 So. 2d 1280, 1282 (Fla. 2d DCA
1978) (Florida Arbitration Code provides exclusive grounds for vacating an arbitration
award); Caltagirone v. School Bd., 355 So. 2d 873 (Fla. 2d DCA 1978) (application for order
to compel arbitration pursuant to the Florida Arbitration Code denied); Leon County Class-
room Teachers Ass'n v. School Bd., 363 So. 2d 353, 355 (Fla. 1st DCA 1978) (stay of arbitra-
tion examined under relevant provisions of Florida Arbitration Code); Gersh v. Concept
House, Inc., 291 So. 2d 258 (Fla. 3d DCA 1974) (Florida Arbitration Code governs stay of
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the question of applicability, similarly assumed that applicability
when he concluded "[tihere seems little doubt that the introduc-
tion of a workable Arbitration Code will be highly conducive to the
orderly disposition of many labor-management disputes without
court action."9
What necessarily follows from the preceding assumption is
that the Florida Arbitration Code and its attendant procedures
and interpretations arguably apply to labor arbitration in the pub-
lic sector. Therefore, in challenging arbitral determinations, public
sector representatives must turn to the Arbitration Code for gui-
dance. Under the Code, there are only five grounds for vacating an
award.9 7 One Florida appellate court has repeatedly asserted that
these five grounds provide the only bases upon which it will over-
turn an award." Even a cursory review of the five reveals that the
most likely challenge to a labor arbitration decision will come from
the assertion that an arbitrator "in the course of his jurisdiction
exceeded [his] powers."99
The Florida courts, however, explicitly note that the five
grounds for vacating an award may not appear as defenses to a
motion to confirm an arbitral decision after the statutory period
arbitration).
95. Whitehouse, supra note 93, at 370.
96. Id.
97. FLA. STAT. § 682.13(1)(a)-(e) (1979) sets forth the five grounds:
(1) Upon application of a party, the court shall vacate an award when:
(a) The award was procured by corruption, fraud or other undue means.
(b) There was evident partiality by an arbitrator appointed as a neutral or
corruption in any of the arbitrators or umpire or misconduct prejudicing the
rights of any party.
(c) The arbitrators or the umpire in the course of his jurisdiction exceeded
their powers.
(d) The arbitrators or the umpire in the course of his jurisdiction refused to
postpone the hearing upon sufficient cause being shown therefor or refused to
hear evidence material to the controversy or otherwise so conducted the hearing,
contrary to the provisions of § 682.06, as to prejudice substantially the rights of
a party.
(e) There was no agreement or provision for arbitration subject to this law,
unless the matter was determined in proceedings under § 682.03 and unless the
party participated in the arbitration hearing without raising the objection.
Additionally, "lain application to modify or correct an award may be joined in the alterna-
tive with an application to vacate the award." Id. § 682.14(3).
98. Industrial Fire & Cas. Ins. Co. v. Coquemard, 332 So. 2d 636, 637 (Fla. 3d DCA
1976); Bankers & Shippers Ins. Co. v. Gonzalez, 234 So. 2d 693, 694-95 (Fla. 3d DCA 1970).
Florida's Fourth District reached the same conclusion in Dairyland Ins. Co. v. Hudnall, 279
So. 2d 905, 907 (Fla. 4th DCA 1973).
99. FLA. STAT. § 682.13(1)(c) (1979).
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for filing a motion to vacate that decision has run.100 In other
words, a party wishing to overturn an award must take affirmative
action by filing within the statutory period a motion to vacate the
award unless the victorious party files to confirm within the statu-
tory period. In the latter case, a cross-motion to vacate would be
permissible.
Although no Florida case concerning a challenge to an arbitra-
tion award makes reference to the Steelworkers Trilogy,101 the
state courts follow the common law principle that a court should
make "every reasonable intendment" in favor of an award.102 In
particular, the Supreme Court of Florida has stated that courts are
not to review the merits of an arbitration award.103 As a corollary
to these principles, the Florida judiciary has traditionally held that
arbitration awards will be affirmed despite errors of fact or law.
104
The preceding tenets, however, are derived predominantly from
Florida decisions involving commercial, not labor, litigation. Labor
arbitration cases in Florida with significant precedential value are
remarkably few.
Florida courts have left unanswered the following questions in
their review of arbitral determinations: (1) Does the Florida Arbi-
tration Code apply to cases involving labor, as well as commercial,
arbitration? (2) If the Code does apply, do commercial and labor
interpretations under the Code govern labor arbitration determina-
tions? (3) To what extent should private sector labor precedent
from the Steelworkers cases govern public sector labor arbitration,
given that Florida courts have never expressly recognized the Tril-
ogy as controlling their review of arbitration awards? Although the
preceding questions merge at various levels of inquiry, this article
will address only the third query.
100. Travelers Ins. Co. v. Allen, 356 So. 2d 1287, 1287 (Fla. 3d DCA 1978); Lopez &
Roque Tile Co. v. Clearwater Dev. Corp., 291 So. 2d 126, 128 (Fla. 2d DCA 1974).
101. The only Florida case in which reference to the Trilogy appears is a recent public
sector case, City of Miami v. Fraternal Order of Police, 378 So. 2d 20, 23-24 (Fla. 3d DCA
1979), in which the Trilogy decisions are cited as support for the doctrine of exhausion of
administrative remedies.
102. Blood v. Shine, 2 Fla. 127, 132 (1848); accord, Beach Resorts Int'l, Inc. v. Clarmac
Marine Constr. Co., 339 So. 2d 689, 690 (Fla. 2d DCA 1976); Knight v. H.S. Equities, Inc.,
280 So. 2d 456, 459 (Fla. 4th DCA 1973).
103. Ogden v. Baile, 73 Fla. 1103, 1110, 75 So. 794, 796 (1917); accord, Dairyland Ins.
Co. v. Hudnall, 279 So. 2d 905 (Fla. 3d DCA 1973).
104. E.g., Johnson v. Wells, 72 Fla. 290, 295, 73 So. 188, 192 (1916); Newport Motel,
Inc. v. Cobin Restaurant, Inc., 281 So. 2d 234, 235 (Fla. 3d DCA 1973); Dairyland Ins. Co. v.
Hudnall, 279 So. 2d 905 (Fla. 3d DCA 1973).
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V. FINALITY IN FLORIDA
A. Chapter 447 and Grievance Arbitration
As stated earlier, the Florida Legislature has mandated bind-
ing arbitration in the public sector,105 but employees must elect ei-
ther a civil service appeal procedure or the grievance process estab-
lished by collective bargaining.1 Further, the legislature provided
that management's rights to discipline, direct, or discharge em-
ployees do not bar any employee from raising a grievance when the
exercise of those rights has the practical consequence of violating
the collective bargaining agreement.10 7 Aside from the foregoing,
Chapter 447 of the Florida Statutes is silent about the arbitration
mechanism in the public sector.
Until recently, the Florida Public Employees Relations Com-
mission (PERC) had supported arbitration by ruling that, under
certain specified conditions, the PERC general counsel could refer
to arbitration any matters arguably subject to both an unfair labor
practice hearing and a grievance procedure. °10 The PERC rule de-
tailed the administrative procedures to follow both before and af-
ter arbitration for such circumstances. Furthermore, it gave the
general counsel the discretion, in addition to referring a case to
arbitration, of accepting the decision of the arbitrator instead of
proceeding with an unfair labor practice hearing. Although the cur-
rent rules, promulgated by PERC in May of 1979, contain no com-
parable provision,109 PERC decisions, nevertheless, have consist-
ently sustained administrative deference to arbitration. 110
B. The Florida Cases
The next inquiry in the search for a framework for final reso-
lution of labor disputes in the public sector examines the judicial
105. FLA. STAT. § 447.401 (1979) (set forth in note 82, supra).
106. See note 50 supra.
107. FLA. STAT. § 447.209 (1979).
108. Ch. 8H-4.18.
109. Ch. 38D-21.
110. E.g., Laborers' Local 666 v. Cocoa Hous. Auth., 5 FLA. PUB. EMPL. REP. 1036B
(1979). At least one commentator has argued that statutory favoritism of binding grievance
arbitration does not establish a legislative preference for arbitration over commission pro-
ceedings. Cowden, Deferral to Arbitration by the Pennsylvania Labor Relations Board, 80
DICK. L. REV. 666 (1976). The National-Labor Relations Board has adopted a policy of
deferral to arbitration in the private sector, as delineated in the following decisions: General
Am. Transp. Corp., 228 N.L.R.B. 808 (1977); Roy Robinson Chevrolet, 228 N.L.R.B. 103




review of Florida labor arbitration cases. Only two of Florida's ap-
pellate courts have confronted the issue of the finality of grievance
arbitration in the public sector in any depth."' A comparison of
these two decisions forms the basis for analyzing the application of
the Trilogy concepts in the public sector.
1. KOENIG V. TYLER'
1 2
Robert and Ethel Koenig were employees of Metropolitan
Dade County and members of the American Federation of State,
County and Municipal Employees (AFSCME), Local 1363, which
had a collective bargaining agreement with the county. The Metro-
politan Dade County Personnel Rules provided that a department
head could consider an unauthorized absence from work for a pe-
riod of three consecutive days a resignation. The collective bar-
gaining agreement provided that under such circumstances, an em-
ployee had the right to petition the personnel director for a review
of the incident. The personnel director would then make a "final
and binding" decision.
After the Koenigs failed to report to work for three consecu-
tive days without authorization, their department head discharged
both from their positions. Under the personnel rules, they peti-
tioned for and received a hearing with the personnel director, who
upheld their involuntary resignations. When the Koenigs sought to
have his decision vacated, the trial court refused. Florida's District
Court of Appeal, Third District, held that the Koenigs were bound
by the personnel director's final decision.1 The court quoted from
111. The two courts are Florida's Second and Third District Courts of Appeal. The
Second District also addressed arbitral finality in City of West Palm Beach v. Palm Beach
County PBA, 387 So. 2d 533 (Fla. 2d DCA 1980), which considered the concept of conclu-
sive public sector arbitration awards. The case, however, did not lend itself to the type of
analysis applied to Lake County Educ. Ass'n v. School Bd., 360 So. 2d 1280 (Fla. 2d DCA
1978), but does support this writer's conclusion that the court should play a deferential role
when confronting a properly arbitrable public sector dispute. The Third District in a terse
opinion reviewed the finality concept in Metropolitan Dade County v. Dade County Em-
ployees Local 1363, 346 So. 2d 1066 (Fla. 3d DCA 1977), but the court in that case relied
upon commercial cases for support. The Fourth District also dealt with the subject in sum-
mary fashion. Brevard Fed'n of Teachers Local 2098 v. School Bd., 372 So. 2d 169 (Fla. 4th
DCA 1979).
112. 360 So. 2d 104 (Fla. 3d DCA 1978).
113. Id. at 170. Although a personnel director is not truly an impartial arbitrator, the
Koenigs' contract called for "final and binding" resolution of employee disputes through a
multi-level system analagous to standard grievance arbitration models. Indeed, the Third
District Court of Appeals accepted this analogy when it relied on Republic Steel v. Maddox,
379 U.S. 650 (1965), a case involving private sector grievance arbitration. See note 116 and
accompanying text infra.
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the First District in Heath v. Central Truck Lines, Inc.:" "
We. .. are in full accord that appellants pursued their adminis-
trative remedies in accordance with the grievance procedures set
forth in the contract, and the final decision of the appropriate
committee, even though adverse to their position, is final and
binding between the parties and is not assailable by resort to the
courts of this state in a proceeding of this kind.1"
Although neither the First District in Heath nor the Third District
in Koenig referred to the Trilogy decisions in their opinions, the
notion of judicial deference to the parties' chosen grievance proce-
dure controlled both cases. Both Koenig and Heath relied upon
Republic Steel Corp. v. Maddox,116 which had cited Warrior to
support the proposition that an aggrieved employee with contrac-
tual grievance remedies must first submit his dispute to an arbitra-
tor rather than a court.
117
2. LAKE COUNTY
The second Florida case that addresses in detail the finality of
the determination of a grievance in the public sector is Lake
County Education Association v. School Board.'" There, an arbi-
trator confronted the issue of whether a principal had had proper
cause to deny reappointment to a probationary teacher under the
collective bargaining agreement between the employee's union and
the School Board.119 The arbitrator found that just cause did not
114. 195 So. 2d 588 (Fla. 1st DCA 1967). In Heath, a joint labor-management commit-
tee rendered the final and binding decision.
115. Id. at 589-90.
1116. 379 U.S. 650 (1965).
117. The New York Court of Appeals paralleled the reasoning of Koenig in Binghamp-
ton Civil Service Forum v. City of Binghampton, 44 N.Y.2d 23, 374 N.E.2d 380, 403
N.Y.S.2d 482 (1978). In refusing to vacate an arbitrator's award for the discharge of a mu-
nicipal employee, the New York court used language reminiscent of Judge Brown's 1968
observation, see note 1 and accompanying text supra, when it held: "The bargain [to arbi-
trate], having been struck, must now be honored." 44 N.Y.2d at 26, 374 N.E.2d at 383, 403
N.Y.S.2d at 485.
118. 360 So. 2d 1280 (Fla. 2d DCA 1978).
119. The relevant contract provisions were as follows:
ARTICLE IV
Association and Teacher Right
and Responsibilities






exist and ordered the School Board to offer to reinstate the
teacher. On review, the circuit court upheld the School Board's
challenge of the award, vacating the arbitrator's decision. The
court held that the arbitrator had exceeded his powers by having
disregarded "applicable terms of the collective bargaining agree-
ment by substituting his judgment for that of the School Board as
to [the] reasonableness of the School Board's policies and rules."'20
The District Court of Appeal, Second District, upheld the
lower court but rested its decision on entirely different grounds.
The appellate court viewed the crucial issue as the enforceability
of the requirement of a "just cause" for refusing to reappoint a
probationary teacher.' 2' Relying upon cases in New York, Illinois,
and Massachusetts,"' which had held similar provisions unenforce-
F. Powers of the Arbitrator.
1. It shall be the function of the arbitrator, and he shall be empow-
ered, except as his powers are limited below, after due investigation,
to make a decision in cases of alleged violation of the specific articles
and sections of this Agreement. He shall have no power to add to,
subtract from, disregard, alter, or modify any of the terms of this
Agreement.
2. In dealing with the equitable application of School Board policy,
the arbitrator shall have no power to change any policy, or rule of
the Board, nor to substitute his judgment for that of the Board as to
the reasonableness of such policy or rule. The arbitrator shall be con-
cerned only with whether a School Board policy is being equitably
applied to the member(s) of the bargaining unit. The arbitrator's
award shall be limited only to rectifying the inequity.
ARTICLE VIII
Teacher Evaluation
A. The evaluation and assessment of the performance of each teacher is solely
the responsibility of the administration and may not be delegated.
J. No teacher shall have his employment discontinued nor be demoted, dis-
missed, -suspended or reduced in rank except for proper cause.
Id. at 1281.
120. Id. at 1282.
121. Id. The court framed the issue in the case as whether "a school board [can] enter
into a collective bargaining agreement under which its decision not to reappoint a nonten-
ured teacher must be based upon proper cause." Id.
122. The supporting cases include: Wesclin Educ. Ass'n v. Board of Educ., 30 Ill. App.
3d 67, 331 N.E.2d 335 (1975); School Comm. v. West Bridgewater Teachers' Ass'n, 372
Mass. 121, 360 N.E. 2d 886 (1977); Dennis-Yarmouth Regional School Comm. v. Dennis
Teachers Ass'n, 372 Mass. 116, 360 N.E.2d 883 (1977); School Comm. v. Tyman, 372 Mass.
106, 360 N.E.2d 877 (1977); Cohoes City School Dist. v. Cohoes Teachers Ass'n, 40 N.Y.2d
774, 358 N.E.2d 878, 390 N.Y.S.2d 53 (1976). Discussions of the various cases relied upon by
the Lake County court appear in Fraser, Grievance Arbitration and the Non-Reappoint-
ment of Non-Tenured Teachers: The Massachusetts Experience, 28 LAs. L.J. 763 (1977);
Harter, Tenure and Nonrenewal of Probationary Teachers, 34 AR". J. 22 (1979); Staudohar,
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able as contrary to public policy, the Second District concluded
that the Lake County School Board had no authority to include a
"just cause" requirement in its collective bargaining agreement.
The disputed provision violated public policy embodied in section
230.23(5) of the Florida Statutes.'
The reasoning in Lake County could have a substantial im-
pact on judicial perceptions of the finality of grievance arbitration
in Florida's public sector. The court stated, without citation to au-
thority, that the Florida Arbitration Code 2 " "provides the exclu-
sive grounds for vacating an arbitration award.' ' 2 5 Having made
this sweeping pronouncement, the court found it unnecessary to
discuss the School Board's contention that the arbitrator had ex-
ceeded his power under section 682.13(1)(c) of the Code. Rather,
the court framed the dispositive issue as one of contract validity. 2 "
Unfortunately, the Second District did not discuss whether section
682.13(1)(c) was the appropiate vehicle for challenging the valid-
ity of provisions in public sector collective bargaining agreements,
though arguably this could follow from the court's reasoning.
Of the five statutory challenges to arbitration awards, 27 only
section 682.13(1)(c) could conceivably be used to raise questions of
contract enforceability. The court did not consider the usual chal-
lenges under this section-i.e., contentions that the arbitrator had
modified or altered the contract. By considering contract validity
in an action to vacate an award, however, the court implicitly re-
lied on section 682.13(1)(c). Its own determination of the exclusiv-
ity of the Florida Arbitration Code in such cases strongly supports
this conclusion.
The Lake County decision provides a basis for using the ru-
bric "exceeding his powers" to ascertain the enforceability of con-
tractual provisions of collective agreements in the public sector. If
a provision is unenforceable, then its subject matter cannot be a
permissible topic of negotiation. 28 Therefore, by identifying a dis-
Negotiation and Grievance Arbitration of Teacher Tenure Issues, 29 LAB. L.J. 413 (1978).
123. The statute provides that a school board shall "[diesignate positions to be filled,
prescribe qualifications for those positions, and provide for the appointment, compensation,
promotion, suspension, and dismissal of employees." FLA. STAT. § 230.23(5) (1979).
124. FLA. STAT. §§ 682.01-.22 (1979).
125. 360 So. 2d at 1282.
126. Id.
127. See note 97 supra.
128. Even where the enforceability of a provision is not at issue, section 682.13(1)(c)
permits review of the arbitrator's actions. If the Lake County court had held the "just
cause" provision enforceable, it might have gone on to examine the arbitral decision to see
whether proper methods of interpretation produced the result. Under Trilogy guidelines,
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puted provision as unenforceable, a court could easily dispose of
any case. In sum, by extending section 682.13(1)(c) of the Code to
encompass questions of contract validity, the Lake County deci-
sion has enabled the courts to influence the substance of collective
bargaining in the public sector and to undermine the finality of
arbitral awards.
A secondary point is that the School Board did not argue in its
appeal to the Second District that the dispute was not a proper
one for arbitration. By ignoring this characterization, the School
Board avoided the traditional doctrine in the private sector to the
effect that failure to object to arbitrability before arbitration, or
before an attempt to seek judicial review of an award, constitutes
waiver of that issue on review.In
The District Court of Appeal, Third District, apparently views
a prior objection to arbitrability as a prerequisite to one's raising a
judicial challenge to an award on that basis. In a per curiam opin-
ion in City of Miami v. Fraternal Order of Police, 80 the court af-
firmed the dismissal of the city's suit to vacate an arbitration
award under section 682.13(1)(c). The lower court had based its
dismissal "upon a showing that the City had agreed to the submis-
sion of the issue [to an arbitrator] that it now contends was be-
yond the scope of arbitration." " ' Note that the arguments against
such inquiry would be limited to determining whether the parties received the arbitration
for which they bargained.
129. Bakery Workers v. National Biscuit Co., 378 F.2d 918 (3d Cir. 1967). A public
sector case in accord with the private sector tradition is Board of Educ. v. Champaign Educ.
Ass'n, 15 Ill. App. 3d 335, 304 N.E.2d 138 (1973).
130. 368 So. 2d 56 (Fla. 3d DCA 1979).
131. Id. Contra, Candor School Dist. v. Candor Teachers' Ass'n, 42 N.Y.2d 266, 366
N.E.2d 826, 397 N.Y.S.2d 737 (1977) ("just cause" provision in public sector collective bar-
gaining agreement unenforceable as against public policy). The school district in Candor did
not raise the arbitrability question at any point in the proceedings. The court noted, how-
ever, that this omission did not bar a challenge to the award on the ground that the arbitra-
tor had exceeded his authority in ruling for the teachers. According to this case, one may
challenge the enforceability of a collective bargaining agreement merely by alleging that the
arbitrator exceeded his authority and without reserving the arbitrability question before
litigation. The preservation of the right to judicial review by timely objection is unnecessary.
The Second District left unresolved in Lake County the question whether it would adopt
this rationale in its entirety, but handling of the case suggests an affirmative answer.
The Supreme Court of Minnesota viewed the issue of public sector arbitrability as a de
novo proceeding and stated:
Where arbitrability is raised in proceeding, to vacate an award on a claim that
the arbitrator exceeded his authority, . . . independent judicial resolution
should occur. This is not to say that the court could not be aided by the arbitra-
tor's determination of the issue; however, the proceeding is de novo, evidence in
addition to that presented to the arbitrator may be received, and the objecting
party has the burden of proving the invalidity of the award.
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enforceability set forth in Lake County are advanced by the very
party that had previously agreed to the provision under attack. As
Lake County shows, a party successful in challenging an arbitra-
tion award in court after agreeing to arbitration in its labor con-
tract can retrieve from the court what it relinquished at the bar-
gaining table.
Another facet of the Lake County opinion is that the court
held that the "just cause" provision violated public policy as ex-
pressed in certain statutes." 2 Two considerations are immediately
discernible: (1) the use of public policy to vacate an arbitral deter-
mination; and (2) the impact of such use upon public employees'
collective bargaining.
The first concern, using public policy to overturn arbitration
decisions, exposes the judiciary's latent power to control the frame-
work of the state's labor relations. In Lake County, the Second
District found no express statutory conflict with the contractual
clause but invalidated the provision nonetheless, because of a judi-
cially perceived clash with implicit public policy.1" Although some
courts have accepted public policy as a valid basis for refusing to
enforce an arbitral award,8 the Lake County court examined
neither the premises for such acceptance nor its actual application
in that sector. Instead, the Second District cited two private sector
cases it deemed relevant,8 5 but gave no further explanation for its
selection. One of these opinions, Goodyear Tire & Rubber Co. v.
Sanford,' 6 a private sector case based on the Trilogy, strongly em-
phasized the use of a balancing approach in suits brought to vacate
arbitration awards. This approach ameliorates the conflict between
federal policy favoring arbitration and whatever public policy the
court perceives to be at stake. The Goodyear court obviously
viewed the finality concept as significant, for it declared that "only
clear violations of important public policies justify the vacating of
awards."1 3 7 Since Goodyear clearly sets forth the requirement of
Minnesota v. Berthiaume, 259 N.W.2d 904, 909 (1977).
132. 360 So. 2d at 1285.
133. Id. at 1284.
134. See generally Hurd v. Hodge, 334 U.S. 24, 34-35 (1948). Interestingly, the federal
statute does not state that infringement upon public policy is a ground for vacating an arbi-
tration award. See 9 U.S.C. § 10 (1976).
135. Botany Indus., Inc. v. Clothing Workers, 375 F. Supp. 485 (S.D.N.Y.), vacated as
moot sub. nom., Robb v. New York Joint Board, Amalgamated Clothing Workers, 506 F.2d
1246 (1974); Goodyear Tire & Rubber Co. v. Sanford, 540 S.W.2d 478 (Tex. Civ. App. 1976).
136. 540 S.W.2d 478 (Tex. Civ. App. 1976).
137. Id. at 485 (emphasis in original) (citing with approval Symposium-Arbitration
and the Courts, 58 Nw. U. L. REv. 466 (1963)).
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weighing competing interests, the Second District's failure to rec-
ognize this test is incongruent with its reliance on the case in Lake
County.
The use of public policy as a limitation upon labor arbitration,
and thus upon collective bargaining, is not unique to Florida. 1a8
The trouble with this concept is that it allows a judge to declare
public policy without regard to any legal authority, making his per-
sonal view dispositive of any case. This is a potent tool for the
judiciary and, at the very least, argues strongly for Goodyear's bal-
ancing approach so that federal or state policies favoring the use of
labor arbitration may be recognized.
The Lake County court did not balance public policy, but cre-
ated it. By holding the "just cause" provision unenforceable, the
court also labeled it an improper subject for collective bargaining
in the public sector. Admittedly, the determination of proper sub-
jects for bargaining is an uncertain area in Florida because of the
legislature's failure to clarify the relationship between prior statu-
tory law and collective bargaining. With the exception of retire-
ment benefits, specifically excluded from the public sector bargain-
ing framework, 3 9 it is unclear which prior laws control public
employment relations in Florida. Thus, the courts must determine
the appropriateness of a subject for bargaining by inquiring
whether the legislature meant to reserve the topic for its official
control. 40 Definite answers are difficult to find,"" and judicial re-
sort to notions of implicit public policy becomes an easy justifica-
138. In a New York public sector case, for example, the court remarked that the power
to arbitrate particular public sector matters may be limited by "[p]ublic policy, whether
derived from [a statute], and whether explicit or implicit in statute or decisional law or in
neither." Susquehanna Valley Central School Dist. v. Susquehanna Valley Teachers Ass'n,
37 N.Y.2d 614, 616-17, 339 N.E.2d 132, 133, 376 N.Y.S.2d 427, 429 (1979).
139. FLA. STAT. §§ 447.301(2), .309(5) (1979). Florida's PERA also indicates that public
sector collective bargaining agreements must exclude terms of employment appearing in
"applicable merit and civil service rules and regulations." Id. § 447.309(5) (1979). This pro-
scription does not appear in id. § 447.301(2), however, and the ambiguity increases because
pre-existing civil service enactments regulate much of public employment.
140. Obviously, judicial determination of bargainability encroaches upon PERC's au-
thority to make such decisions, an overlap raising significant primary jurisdiction issues.
141. See Civil Serv. Comm'n v. Wayne County Bd. of Supervisors, 384 Mich. 363, 373,
184 N.W.2d 201, 204 (1971) ("we are left to guess what the 1965 legislature would have done
. . . and our guess is") (emphasis in the original). The Michigan court could find no policy
basis for preferring a contractual over a statutory scheme of employment regulation and
simply applied the rule of construction that the last statute enacted repeals all prior law. Id.
at 374. Since the later statute was the Michigan collective bargaining statute, Wayne
County replaced prior state labor laws with contract clauses established through the collec-
tive bargaining process.
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tion for court action. It would seem, however, that the balancing
expressed in Goodyear and ignored in Lake County cannot be con-
ducted until the parameters of bargaining in the public sector are
more precisely delineated. If this assumption is correct, the status
of collective bargaining, as well as the finality of grievance arbitra-
tion awards, must remain uncertain for Florida's public employees
for some time.
Turning to a third facet of the Lake County opinion, one
reads with surprise that "the standard of judicial review of an arbi-
trator's decision is extremely limited. ' 142 The appellate court had
identified the issue confronting it as one of contract validity and
not as one of the arbitrator's power or of the merits of his decision.
Nonetheless, this inconsistent statement appears. 143 After stating
its supposedly deferential position, however, the Second District
proceeded to pay only lip service to it. The court examined a part
of the arbitrator's decision suggesting that the School Board could
not consider the reappointment of a nontenured teacher until a
full year of probationary status had elapsed. The court held that
this suggestion was "incorrect because such a conclusion [was]
clearly beyond the arbitrator's authority."'144 Immediately following
this statement, the Second District reviewed the merits of the arbi-
tral opinion. The review was, admittedly, not crucial to disposition
of the suit since the court categorized the case as one of contract
enforceability. Nevertheless, the court appears to have established
a clear conflict with the Trilogy concepts. The Trilogy directs a
court to sustain an arbitration award if it merely disagrees with the
arbitrator's interpretation of the parties' collective bargaining
agreement. This is a standard acknowledged by Florida's District
Court of Appeal, Fourth District, albeit not in Trilogy terms, in
Brevard Federation of Teachers, Local 2098 v. School Board.4 5 In
Brevard, the Fourth District relied upon a decision by the Su-
preme Court of Iowa146 in holding that, although an arbitral inter-
pretation of a collective agreement might not resemble the court's
analysis, such a difference does not warrant judicial reversal of the
142. 360 So. 2d at 1284.
143. The supporting authority for the statement was neither the Trilogy nor any other
labor precedent, but Affiliated Marketing, Inc. v. Dyco Chemicals & Coatings, Inc., 340 So.
2d 1240 (Fla. 2d DCA 1976), cert. denied, 353 So. 2d 675 (Fla. 1977), a Florida commercial
arbitration case that, understandably, makes no reference to the Trilogy decisions.
144. 360 So. 2d at 1285.
145. 372 So. 2d 169 (Fla. 4th DCA 1979).
146. West Des Moines Community School Dist. v. West Des Moines Educ. Support
Personnel, 265 N.W.2d 625 (Iowa 1978).
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award.1 7 The Lake County court proceeded differently.
The Second District's decision that the Lake County arbitra-
tion award was "incorrect" resulted from the court's construction
of two Florida statutes regulating the procedures a school board
must follow in assessing the performance of a probationary
teacher.14 Thus, the underlying concern of the court is arbitral in-
terpretation of statutory law. This raises the question of the rela-
tionship between "external" or "public" law and the arbitral
function.
Many commentators believe that arbitrators should ignore
statutory considerations and concentrate solely upon the contract
as presented for interpretation. 1'9 Others feel that the arbitrator
must consider all relevant issues affecting the contract, including
an arbitral assessment of the applicable public law.16 0 As one might
expect, a number of observers take a position somewhere between
these two extremes." 1 All significant commentary to date, however,
has focused on the relationship of arbitration to public law in the
context of labor relations in the private sector. One problem with
this is that clashes between the two, although perhaps on the in-
crease, are less prevalent than in the arena of the public sector.
147. 372 So. 2d at 170.
148. FLA. STAT. § 230.33(7)(d) (1977) and FLA. STAT. § 230.23(5)(c) (1979). The first
statute directs school superintendants to submit reappointment nominations for teachers at
least six weeks before the post-school conference period. The second statute directs school
boards to act upon the superintendents' nominations not less than four weeks preceding the
post-school conference period. The teachers' collective bargaining agreement provided that a
principal was to notify in writing by April 1st those teachers not intended for reappoint-
ment. 360 So. 2d at 1285. Apparently, the arbitrator had determined that the principal's
recommendation, which he had drafted by March 1st, had to be joined with subsequent
evaluations in order that the school board could review a teacher's full year of probationary
status.
149. Meltzer, Ruminations about Ideology, Law, and Labor Arbitration, in PROCEED-
INGS OF THE 20'TH ANNUAL MEETING, NATIONAL ACADEMY OF ARBITRATORS, THE ARBITRATOR,
THE NLRB, AND THE COURTS 1 (D. Jones ed. 1967) [hereinafter cited as 20TH ANNUAL];
Meltzer, The Role of Law in Arbitration: A Rejoinder, in PROCEEDINGS OF THE 21ST ANNUAL
MEETING, NATIONAL ACADEMY OF ARBITRATORS, DEVELOPMENTS IN AMERICAN AND FOREIGN
ARBITRATION 58 (C. Rehmus ed. 1968) [hereinafter cited as 21ST ANNUAL]; St. Antoine, Judi-
cial Review of Labor Arbitration Awards: A Second Look at Enterprise Wheel and Its
Progeny, 75 MICH. L. REV. 1137 (1977).
150. Howlett, The Arbitrator, The NLRB, and the Courts, in 20TH ANNUAL, supra note
149, at 67; Howlett, The Role of Law in Arbitration: A Reprise, in 21ST ANNUAL, supra note
149, at 64.
151. Mittenthal, The Role of Law in Arbitration, in 21ST ANNUAL, supra note 149, at
42; Sovern, When .Should Arbitrators Follow Federal Law? in PROCEEDINGS OF THE 23RD
ANNUAL MEETING, NATIONAL ACADEMY OF ARBITRATORS, ARBITRATION AND THE EXPANDING
ROLE OF NEUTRALS 29 (G. Somers ed. 1970).
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One influential view is that of Dean St. Antoine,152 who argues
that the arbitrator in the private sector should be a "contract
reader" oblivious to the impact of legislative regulation. 153 He does
so in partial reliance on Justice Douglas's statement in Enter-
prise, 54 that an arbitration award should rest on the collective
bargaining agreement and should be disregarded if based "solely
upon the arbitrator's view of the requirements of enacted legisla-
tion."'1 55 Perhaps, then, the Lake County award would be invalid if
the arbitrator had predicated his decision entirely upon the two
Florida statutes regulating school board procedures, but valid if he
had based his opinion upon the collective bargaining agreement, in
accord with those statutes. If Justice Douglas is read accurately,
the distinction is a viable one.
Even if the notion of the arbitrator as "contract reader" is the
better view, private sector arbitrators must still grapple with such
recent legislation as Title VII,1"6 OSHA,15 7 and ERISA.15 Their
problems, however, pale by comparison with their counterparts in
the public sector, who must deal with a myriad of state legislation
governing the working conditions of public employees. Since virtu-
ally all collective bargaining in the public sector arises within the
framework of this legislation, labor relations in the public sector
are woven into the fabric of public law. Florida, like most states,
has failed to indicate the appropriate relationship between collec-
tive bargaining and preexisting state legislation. This leaves the
courts, and possibly the arbitrators, with the task of sorting out
the boundaries of each.
The District Court of Appeal, First District, touched lightly on
this issue in Leon County Classroom Teachers Association v.
School Board.'5 In Leon County, the School Board sought a stay
of arbitration, contending that the teachers' grievance was non-ar-
bitrable. The appellate court refused to uphold the injunctive or-
ders issued by the lower court. In so doing, the appellate court re-
lied on a Massachusetts case'60 holding that arbitration would not
be stayed because of the mere possibility that the "arbitrator's
152. St. Antoine, supra note 149.
153. Id. at 1142.
154. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).
155. Id. at 597 (emphasis added).
156. 42 U.S.C. §§ 2000e to 2000e-17 (1976).
157. 29 U.S.C. §§ 651-678 (1976).
158. 29 U.S.C. §§ 1001-1381 (1976).
159. 363 So. 2d 353 (Fla. 1st DCA 1978).
160. Danvers v. Tyman, 372 Mass. 106, 360 N.E.2d 877 (1977).
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award .. .might purport to intrude into the school committee's
inviolate authority."1 61 Thus, the First District applied the Trilogy
presumption in favor of arbitrability, although the First District
did not discuss its reasoning as a reflection of the Steelworkers
cases. In effect, the First District acknowledged the external con-
straints within which an arbitrator of grievances in the public sec-
tor must operate but chose to leave the matter in the arbitral fo-
rum in the hope that it could be satisfactorily resolved there. The
court, however, did not clarify which type of solution would satisfy
it.
One commentator has further argued that in the private sector
at least, the expectations of the parties to a labor arbitration pro-
ceeding do not encompass arbitral interpretation of public law.162
Regardless of whether this is a correct assumption, it is arguable
that the contrary is true in the public sector, in which collective
bargaining agreements thoroughly interrelate with state legislation.
The notion that "[plublic law is for public tribunals to define" 16
may be less than ironclad with respect to labor relations in the
public sector if arbitrators in that setting are given free rein to
assess the contractual framework within which the parties to a col-
lective agreement in the public sector must operate.
.The proper response of arbitrators to public law is but one
side of this issue of the applicability of external criteria to griev-
ance arbitration in the public sector. The other side is the appro-
priate scope of judicial concern for arbitral decisions that interact
in some fashion with statutory pronouncements. The United States
Supreme Court partially addressed this dilemma in a 1974 case,
Alexander v. Gardner-Denver Co.,1 64 in the context of Title VII
litigation. In Gardner-Denver, the Court permitted an employment
discrimination suit to be brought by a grievant even though he had
previously submitted his dispute to arbitration. The Court ruled
that the doctrine of "election of remedies" did not apply, because
the employee's rights under Title VII were totally independent of
his rights under the collective bargaining agreement.165 The case
has received considerable attention, particularly in light of a re-
markable footnote in which the Court indicated that it accords
161. 363 So. 2d at 356. See also Manatee County Mun. Employees Local 1584 v. Mana-
tee County School Bd., 6 FLA. PUB. EMPL. REP. 1 11188 (1980).
162. Edwards, supra note 38, at 79.
163. Id. at 91.
164. 415 U.S. 36 (1974).
165. Id. at 50.
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great weight to arbitration findings when certain due process con-
cerns are met.1"
Although one may infer from Gardner-Denver a general prin-
ciple that arbitration awards will not bind courts when the griev-
ant asserts public law rights, at least one commentator has con-
strued the case as being limited to the Title VII context, on the
basis of the overwhelming national policy favoring nondiscrimina-
tion.167 The Tenth Circuit, in Satterwhite v. United Parcel Ser-
vice, Inc.,' 8 took the latter approach in holding that an employee's
submission of a claim to final arbitration forecloses his right to sue
under the Fair Labor Standards Act.1" The Satterwhite opinion,
rendered after the Supreme Court decided Gardner-Denver, cer-
tainly clouds the issue whether Gardner-Denver resolves the rela-
tionship between public law and arbitration awards in the private
sector in any context but discrimination suits. Because of the am-
biguity of the Gardner Court's footnote, one may even dispute the
latter point.
The long-standing tradition that courts will not vacate arbitra-
tion awards for errors of fact or law interacts with the preceding
discussion of the effect of external criteria upon decisionmaking in
the arbitration forum. 170 Just how much credence a court will give
to this doctrine in connection with the interrelationship of state
legislation and public sector grievance arbitration is pure specula-
tion. Whatever its precedential value, however, Florida courts have
endorsed this aspect of judicial review in numerous instances.'
In sum, Gardner-Denver does not resolve the dispute over the
arbitrator as the reader of a contract, nor does it clarify the re-
sponse to arbitration awards demanded of a public tribunal dealing
with external law. Moreover, the decision does not delineate guide-
lines that a tribunal such as Florida's District Court of Appeal,
Second District, may attempt to follow in assessing arbitral deter-
minations in the public sector that possibly contravene manage-
ment rights embodied in state statutes. Once again, therefore, the
only available touchstone for such judicial review is the Steelwork-
ers Trilogy.
166. Id. at 60 n.21.
167. E.g., St. Antoine, supra note 149, at 1157-60.
168. 496 F.2d 448 (10th Cir.), cert. denied, 419 U.S. 1079 (1974).
169. 29 U.S.C. § 216(b) (1976).
170. See note 53 and accompanying text supra.
171. E.g., Johnson v. Wells, 72 Fla. 290, 295, 73 So. 188, 192 (1916); Newport Motel,
Inc. v. Cobin Restaurant, Inc., 281 So. 2d 234, 235 (Fla. 3d DCA 1973); Dairyland Ins. Co. v.
Hudnall, 279 So. 2d 905 (Fla. 3d DCA 1973).
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Interestingly, Lake County once more raises the specter of il-
legal delegation of power in the evaluation of labor relations in the
public sector. As the Second District stated in justifying its con-
cern for public policy:
[T]he existence of a "proper cause" provision in the collective
bargaining agreement with respect to the reappointment of non-
tenured teachers necessarily limits the exclusive authority other-
wise vested by law in that board. The practical effect of a
proper cause provision is to transfer the ultimate responsiblity
for reappointment of nontenured teachers to an arbitrator. 17 2
The Second District obviously considered such. a "transfer" unac-
ceptable and invalid; but the court did not assess the possibility
that the parties to the collective bargaining agreement might have
negotiated and agreed to the "transfer." Neither does the opinion
give any weight to the general legislative policy favoring arbitra-
tion as a preferred method of dispute resolution in labor matters.
Last but not least, the Trilogy is ignored.
3. CO-EXISTENCE FOR Koenig AND Lake County
In Koenig, the District Court of Appeal, Third District, made
its position clear that the finality of a third-party decision made in
fulfillment of a contractual provision must be precisely
that-final. 17 In Lake County, on the other hand, the Second Dis-
trict extensively reviewed a matter decided by an impartial ob-
server and vacated his award.174 Both cases involved the termina-
tion of public employees, but in Koenig, the County discharged
public employees for violation of a rule of the workplace, while in
Lake County the School Board simply refused to renew a public
employee's contract. Thus, a fair question arises over whether the
decisions are really inconsistent with one another.
In Koenig, the personnel director upheld the discharge as jus-
tified after examining the facts surrounding the discharge and re-
viewing the collective bargaining agreement. Subsequently, the dis-
missed individuals did not raise the issue of whether the director
had violated the collective bargaining agreement through his role
as decisionmaker. Moreover, they did not challenge the terms of
172. 360 So. 2d at 1284 (emphasis in original).
173. Koenig v. Tyler, 360 So. 2d 104 (Fla. 3d DCA 1978). See note 112-16 and accompa-
nying text supra.
174. Lake County Educ. Ass'n v. School Bd., 360 So. 2d 1280 (Fla. 2d DCA 1978). See
notes 118-27 and accompanying text supra.
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the agreement as conflicting with any existing statutory law or
public policy. 7 5 Thus, the Koenig court sought to decide only the
question whether or not the personnel director's decision was
correct.
76
In Lake County, however, the court deemed the dispositive is-
sue to be the validity of the contractual provision under which the
court was to assess the decision not to reappoint an employee. The
arbitrator's perception of the provision and the circumstances sur-
rounding the decision not to reappoint the grievant were thus im-
material to the adjudication of contract legality.
Framed in the preceding manner, the two cases are not only
quite distinguishable from one another but also bear sharply dif-
ferent relationships to the Trilogy decisions. Koenig requires full
application of the finality concepts flowing from the Trilogy deci-
sions, since it merely presents a request to the court for a judicial
interpretation contrary to that reached in a contractually man-
dated and presumably final and binding proceeding. Nothing in
Koenig suggested that the third-party decisionmaker did anything
other than perform his function-to borrow St. Antoine's
phrase-as a "contract reader," and under such circumstances, the
arbitral result deserved deferential treatment from the court. The
Koenig third-party was an individual presumably well-versed in la-
bor relations: a decisionmaker whose expertise qualified him as the
best adjudicator of the "common law of the shop" by assessing
such factors as the employer's past practices and the equitable ap-
plication of management policy. In instances such as this, as one
well-known commentator phrased it, "[tihe ordinary judge has or-
dinarily nothing to teach the ordinary arbitrator in the adjudica-
tion of an ordinary grievance under an ordinary collective bargain-
ing agreement.' From the standpoint of labor relations,
therefore, judicial scrutiny of the Koenig award would result in
nothing of positive value. The policies favoring a private, third-
party forum to resolve a labor controversy support the use of such
a forum in Koenig-type situations. The Supreme Court's reasoning
in the Trilogy does not turn upon the private or public status of
employees, and the finality of the arbitration award demanded by
175. The Koenigs apparently alleged violations of the due process and equal protection
clauses of the United States Constitution. The lower court granted summary judgment in
favor of the county, however, and the appellate court did not discuss the constitutional
issues.
176. 360 So. 2d at 107.
177. Dunau, supra note 6, at 461.
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the Trilogy fits as well with Koenig as with Enterprise.178
The same finality does not apply in Lake County, in which the
judicial question was the enforceability of a contract provision.
The Trilogy standards that apply to judicial review of the merits
of an arbitration award are irrelevant to a decision on enforceabil-
ity. If a collective bargaining agreement, or any portion of it, is
void, not only does the arbitral process not legitimize the agree-
ment, but an award that becomes the vehicle for challenging the
contract's validity is not itself the subject of examination. Simi-
larly, if an arbitrator declares that a collective agreement is unen-
forceable, the question for the court is again one of contract legal-
ity, rather than the merits of the arbitral determination. In either
situation the arbitrator may have construed the contract properly,
but such a reading does not answer the underlying issue of the con-
tract's validity, an issue suitably addressed by courts, not
arbitrators.
One commentator recently examined judicial decisions on ar-
bitration awards in a number of states other than Florida, and con-
cluded that state courts view the Trilogy policy favoring arbitra-
tion as a secondary consideration in public sector cases.79
According to that commentator, the initial issue in resolving suits
over arbitration in the public sector has been whether the dispute
in question arose over a subject properly within the scope of collec-
tive bargaining under the applicable statute. 80 Given the lack of
legislative definition of the parameters of collective bargaining in
the public sector in Florida as in other states, 81 this result is to be
expected. As one may recall, the Court propounded the Trilogy
concepts for application within the private sector, in which the
range of permissible subjects of bargaining is virtually limitless,
and the finality extolled by the Supreme Court in the Steelworkers
decisions did not derive from any judicial concern for negotiability.
It is thus reasonable to assume that the applicability of the Trilogy
principles should provide the threshold question in public sector
cases involving ill-defined boundaries for bargaining.
Clearly, however, courts are quite capable of reviewing the
merits of an arbitration award through the guise of framing the
178. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960). See
text accompanying notes 56 & 60 supra.
179. Toole, Judicial Activism in Public Sector Grievance Arbitration: A Study of Re-
cent Developments, 33 ARB. J. 6 (1978).
180. Id. at 14.
181. See note 141 and accompanying text supra.
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judicial inquiry as one of enforceability in a suit brought to vacate
an award. This is particularly true when the basis for judicial scru-
tiny is "implicit public policy."'' 8 One may hope that courts will
keep subterfuge to a minimum when they evaluate awards from
grievance arbitration in the public sector in Florida, as elsewhere.
More importantly, perhaps, one must recognize that the preceding
distinctions drawn between Koenig and Lake County do not com-
pletely delineate the possible parameters within which challenges
to an arbitral award may arise. In Lake County, for example, the
court's examination of arbitral interpretations of school board pro-
cedures indicates an area in which the Koenig-Lake County
boundaries blur and the Trilogy's application becomes more diffi-
cult to categorize. Although the arbitral determination contested in
Lake County was not dispositive of the case, 8 ' an analysis of the
decision reveals an area of uncertainty for the finality concept as a
doctrine governing grievance arbitration in the public sector in
Florida.
First, it is unclear if the timing issue was a significant factor in
the Lake County arbitrator's assessment that just cause existed for
not retaining the grievant; the court's opinion does not show what
weight the arbitrator gave to the School Board's "early evalua-
tion." In addition, the extent to which the arbitrator based his con-
clusion on an interpretation of statutes regulating school board
procedures is equally uncertain. Despite these unknowns, however,
it is evident that the Second District was concerned with the pro-
priety of the arbitral decision. The Lake County court chastised
the arbitrator for reaching an "incorrect" conclusion. 184 The ques-
tion that arises from this judicial perception of error is whether an
application of the finality concept, which is the controlling feature
of Koenig, would be appropriate, or whether disregard for the Tril-
ogy mandate would be more suitable because a statutory "conflict"
is present, as the Lake County court's handling of the enforceabil-
ity issue indicates.
The preceding query avoids easy answers, for it underscores
the dilemma presented by the relationship between external law
and the arbitral forum. Since the arbitrator in Lake County dealt
obscurely with the statutory provisions, it is impossible to analyze
this aspect of the arbitral decision with any degree of particularity.
182. 360 So. 2d at 1285.
183. Id. at 1282.
184. Id. at 1285.
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Obviously, however, this is precisely the type of area in which pre-
existing statutory constraints governing public employment must
blend with collective bargaining agreements to achieve efficient
settlement of labor-management disputes in the public sector. An-
other commentator has indicated that in this area it is difficult to
distinguish and pin neat labels on contract provisions and external
law. 185 Thus, although the court's analysis of the timing issue may
be reasonable, one may presume that the arbitrator's interpreta-
tion was equally plausible. The question, therefore, remains
whether to condone the court's lack of consideration for the state
policy favoring final and binding arbitration in the public sector.
The dilemma suggests the need to modify the Trilogy stan-
dards of judicial review. Solving the dilemma may require an inter-
mediate level of scrutiny in which the court can measure the neces-
sity for rigidly applying preexisting statutes against the need for
promoting final and binding arbitration. This proposal reflects the
balancing approach expressed in Goodyear,"8 6 in which the court
weighed policies supporting the finality of arbitration in resolving
labor disputes against other public interests in determining the ac-
ceptability of a contract provision as a topic appropriate for collec-
tive bargaining. Here the question is not one of negotiability but
one of interpretation, and the Trilogy principles deserve serious
consideration even if their full adoption is not warranted. Some
may protest, of course, that any degree of judicial review dimin-
ishes the effectiveness of arbitration. This contention has merit.
Nevertheless, labor relations in the public sector are so inextrica-
bly tied to preexisting legislative enactments that a modified Tril-
ogy approach is virtually inevitable.
In sum, the holdings of Koenig and Lake County are indeed
compatible with one another and should provide useful precedent
in future cases involving similar circumstances. The court's review
of the arbitral opinion in Lake County deserves close scrutiny,
however, because subsequent judicial concern for the dilemma
posed by that analysis will impact heavily upon the entire course
of labor relations in the public sector in Florida. One may hope
that the state's courts will recognize the virtues of finality in labor
arbitration and the preferred status accorded it by the legislature.
185. Feller, The Coming End of Arbitration's Golden Age, in PROCEEDINGS OF THE 29TH
ANNUAL MEETING, NATIONAL ACADEMY OF ARBITRATORS, ARBITRATION-1976, at 97, 109 (B.
Dennis & G. Somers ed. 1976).
186. Goodyear Tire & Rubber Co. v. Sanford, 540 S.W.2d 478 (Tex. Civ. App. 1976).
See notes 135-37 and accompanying text supra.
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VI. CONCLUSION
Former Chief Judge Brown of the Fifth Circuit is not the only
observer since 1960 to have exalted the concept of finality as indis-
pensable to labor arbitration; many commentators perceive limited
judicial review of the arbitral forum as a necessity.1 87 Nonetheless,
the Steelworkers standards require application only in appropriate
circumstances, and as Lake County demonstrates, not every suit
instituted to vacate an arbitration award is amenable to such anal-
ysis. Consequently, a decision on whether the circumstances of a
particular public sector case give rise to judicial application of the
Trilogy standards is the crucial first step every court should take
when it confronts a challenge to an arbitration award. Ideally,
analysis in arriving at this decision will flow from judicial under-
standing of the merits of the arbitral forum in union-management
relations. Although awareness of this value will not resolve the ten-
sion between legislative endorsement of compulsory, binding arbi-
tration and the interaction that occurs between collective bargain-
ing agreements and preexisting statutes governing employment
relations, it will aid in constructing a viable framework for the
functioning of the arbitration process in jurisdictions such as
Florida.
The success of grievance arbitration in the public sphere de-
pends in large measure upon developing an effective scope of judi-
cial review of arbitral determinations that is neither so narrow as
to ignore the public interest, nor so broad as to destroy the justifi-
cation for the informality, expertise, and finality of the process. Al-
though it may not be possible to finalize grievances through arbi-
tration as frequently in the public sector as in the private domain,
courts should nevertheless make every attempt to support the use
of this method to resolve labor disputes in the public sector.
Whenever possible, therefore, when an arbiter is chosen to be the
judge of a labor controversy and that judge speaks, there the mat-
ter should end.
187. Dunau, supra note 6, at 429 (finality indispensable to arbitration awards); Com-
ment, supra note 51, at 949 (same); Comment, supra note 10, at 439 (conclusiveness at heart
of arbitration process).
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